Version: 1.6.2007

South Australia
Community Titles Act 1996

An Act to provide for the division of land into lots and common property; to provide for
the administration of the land by the owners of the lots; and for other purposes.
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Preliminary—Part 1

The Parliament of South Australia enacts asfollows:

Part 1—Preliminary
1—Short title

This Act may be cited as the Community Titles Act 1996.

3—Interpretation

)

In this Act, unless the contrary intention appears—

allotment means land registered under the Real Property Act 1886 that comprises an
allotment defined by Part 19AB of that Act;

annual general meeting means a general meeting of a community corporation that is
held in compliance with section 82;

associate—see section 4;

by-laws—see Part 5;

building includes a fixed structure;

ceiling includes afalse or suspended ceiling;

community corporation means a corporation established when a plan of community
division is deposited in the Lands Titles Registration Office;

community lot—see section 6;

community parcel means the land divided by a plan of community division but does
not include a street, road, thoroughfare, reserve or other similar open space vested in a
council or prescribed authority or that has reverted to the Crown;

community plan—see plan of community division;
community scheme—see scheme of community division;
council means amunicipal council or adistrict council;

deposited in relation to a plan of community division means deposited in the Lands
Titles Registration Office by the Registrar-General;

developer in relation to acommunity scheme means the person who was the registered
proprietor of the land comprising the community parcel immediately before the plan
of community division was deposited in the Lands Titles Registration Office;

development |ot—see section 8;

domestic partner means a person who is a domestic partner within the meaning of the
Family Relationships Act 1975, whether declared as such under that Act or not;

encumbrance includes—
(@ alifeestateor alease;
(b) amortgage or charge;
(c) aclamor lien;
(d) aneasement;
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(e) acaved,;

(f) astatutory encumbrance;
fence includes a gate;
floor includes a stairway or ramp;

land valuer means a person who lawfully carries on a business that consists of or
involves valuing land;

leaseback arrangement—see subsection (7);

lot means a community lot or a development lot;

lot entitlement—see section 20,

lot subsidiary—see section 19(3)(d);

non-recurrent in relation to expenditure means expenditure for a particular purpose
that is normally made less frequently than once a year;

occupier in relation to alot means a person who occupies the lot on atemporary or
permanent basis (either solely or jointly with other persons) and includes a person who
isunlawfully in occupation of alot;

ordinary resolution of acommunity corporation means aresolution passed at a
properly convened meeting of the corporation by a simple majority of the votes of
members present and voting on the resolution;

owner—

(@ inrelationto land (excluding alot) means a person who is registered as the
proprietor of an estate in fee simplein the land or, where a mortgageeisin
possession of the land, means the mortgagee to the exclusion of the registered
proprietor of the land;

(b) inrelationto alot (other than alot referred to in paragraph (c)) means—

(i) apersonwho isregistered as the proprietor of an estatein fee simple
inthelot; or

(i) if thefeesimpleisdivided into alife estate with aremainder or
reversionary interest—the person registered as the proprietor of the
life estate to the exclusion of the proprietor of the remainder or
reversionary interest; or

(iii) if amortgageeisin possession of the lot—the mortgagee to the
exclusion of the persons referred to in subparagraphs (i) and (ii);

(c) inrelationto aprimary or secondary lot that has been divided by a secondary
or tertiary plan, means the secondary or tertiary corporation established on
deposit of the plan in the Lands Titles Registration Office;

plan of community division or community plan means a plan that dividesland into
lots and common property;

primary by-laws means by-laws made under this Act in relation to the division of land
by aprimary plan of community division;

2
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primary community corporation or primary corporation means the community
corporation established on the deposit of a primary plan of community division in the
Lands Titles Registration Office;

primary |ot—see section 7(1);

primary parcel meansland divided by a primary plan of community division but does
not include a street, road, thoroughfare, reserve or other similar open space vested in a
council or prescribed authority or that has reverted to the Crown;

primary plan of community division or primary plan means a plan of community
division that divides land comprising an alotment;

primary scheme means a scheme of community division in which an allotment is
divided into common property and primary lots;

recurrent in relation to expenditure means expenditure for a particular purpose that is
normally made every year or more frequently;

registered encumbrance means an encumbrance registered or entered on the
certificate of title for the land to which it relates;

relative in relation to a person, means the spouse, domestic partner, parent or remoter
lineal ancestor, son, daughter or remoter issue or brother or sister of the person;

relevant devel opment authority in relation to the division or other development of
land means the person or body authorised by the Development Act 1993 to consent to,
or approve of, the division or other development of the land or to give any other
development authorisation under that Act in relation to the division or other
development of the land;

residential purposesin relation to the use of land does not include the use of land for
the purposes of a hotel, motel or hostel or to provide any other form of temporary
residential accommodation for valuable consideration;

schedule of lot entitlements means the schedule of lot entitlementsincluded in aplan
of community division;

scheme of community division or community schemein relation to land means the
scheme for the division, devel opment and administration of the land set out in the
scheme description (if any), plan of community division, by-laws and devel opment
contract (if any) lodged with the Registrar-General under this Act in relation to the
land;

scheme description means the description of the community scheme filed with the
plan of community division deposited in the Lands Titles Registration Office;

secondary community corporation or secondary corporation means the community
corporation established on the deposit of a secondary plan of community division in
the Lands Titles Registration Office;

secondary |ot—see section 7(2);

secondary parcel means land divided by a secondary plan of community division but
does not include a street, road, thoroughfare, reserve or other similar open space
vested in a council or prescribed authority or that has reverted to the Crown;

secondary plan of community division or secondary plan means a plan of community
division that divides land comprising a primary lot;
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secondary scheme means a scheme of community division in which aprimary lot is
divided into common property and secondary lots;

service infrastructure means cables, wires, pipes, sewers, drains, ducts, plant and
equipment by which lots or common property are provided with—

(8 water reticulation or supply; or

(b) gasreticulation or supply; or

(c) electricity supply; or

(d) heating oil; or

(e) air conditioning or ventilation; or

(f) atelephone service; or

(g) aradioservice; or

(h) acomputer data or television service; or
(i) sewer systems; or

() drainage; or

(k) systemsfor the removal or disposal of garbage or waste; or

(I) other systems or services designed to improve the amenity, or enhance the
enjoyment, of the lots or common property;

special resolution of a community corporation means—
(@ wherethe number of community lots is three—see section 88;
(b) inall other cases—a resolution—

(i) of which at least 14 days notice setting out the text of the proposed
resolution has been served on all the owners of the community lots;
and

(i) that ispassed at a properly convened meeting of the corporation at
which the number of votes (if any) cast against the resolution is 25
per cent or less of the total number of votes that could be cast at a

meeting at which all members are present and entitled to vote";
spouse—a person is the spouse of another if they are legally married;
statutory encumbrance means—

(8 anAboriginal heritage agreement entered into under the Aboriginal Heritage
Act 1988;

(b) anagreement relating to the management, preservation or conservation of
land lodged under Part 5 of the Development Act 1993;

(c) any agreement or proclamation registered or noted on the title to land
immediately before the commencement of the Development Act 1993 that is
continued in force by virtue of the provisions of the Statutes Repeal and
Amendment (Development) Act 1993;

(d) aheritage agreement entered into under the Heritage Act 1993;
(e) aheritage agreement entered into under the Native Vegetation Act 1991,
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(f) any other encumbrance created by statute and prescribed by the regulations
for the purposes of this definition;

strata lot means a community lot created by a strata plan;
strata plan—see section 9(1);

strata scheme means a scheme of community division under which land is divided by
astrata plan;

tertiary community corporation or tertiary corporation means the community
corporation established on the deposit of atertiary plan of community division in the
Lands Titles Registration Office;

tertiary lot—see section 7(3);

tertiary parcel means land divided by atertiary plan of community division but does
not include a street, road, thoroughfare, reserve or other similar open space vested in a
council or prescribed authority or that has reverted to the Crown;

tertiary plan of community division or tertiary plan means a plan of community
division that dividesland comprising a secondary lot;

tertiary scheme means a scheme of community division in which asecondary lot is
divided into common property and tertiary lots;

unanimous resolution of acommunity corporation means a resol ution—

(@ of which at least 14 days notice setting out the text of the proposed resolution
has been served on al the owners of the community lots; and

(b) that is passed at a properly convened meeting of the corporation without any
vote being cast against it;

wall includes a door or window.

(2) For the purposes of this Act, allotments or primary parcels will be taken to be
contiguous if they abut one another at any point or if they are separated only by—

(8 astreet, road, railway, thoroughfare, travelling stock route, watercourse or
channdl; or

(b) areserve or other similar open space dedicated for public purposes.

(3) For the purposes of subsection (2) alotments or primary parcels will be taken to be
separated by intervening land if aline projected at right angles from any point on the
boundary of one of the allotments or primary parcels with the intervening land would
intersect a boundary of the other allotment or primary parcel with the intervening land.

(4) If aprimary lot isdivided by a secondary plan and one or more of the secondary |ots
created by the plan are used, or are intended to be used, or are taken to be used (see
subsection (5)), solely or predominantly for residential purposes, the primary lot will
be taken, for the purposes of this Act, to be used solely or predominantly for
residential purposes.

(5) If asecondary lot isdivided by atertiary plan and one or more of the tertiary lots
created by the plan are used, or are intended to be used, solely or predominantly for
residential purposes, the secondary lot will be taken, for the purposes of this Act, to be
used solely or predominantly for residential purposes.
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(6)

(1)

(8)

9)

If aprimary lot is divided by a secondary plan, the secondary scheme will be taken to
comprise part of the primary scheme and if a secondary lot is divided by atertiary
plan, the tertiary scheme will be taken to comprise part of the primary and secondary
schemes.

For the purposes of this Act acommunity parcel will be taken to be subject to a
leaseback arrangement if each of the community lotsis subject to alease to the same
person (whether the developer or some other person) or some but not al of the
community lots are subject to leases to the same person and the remaining community
lots are owned by the lessee.

Where a community parcel comprised of a primary lot or a secondary lot” is subject to
aleaseback arrangement, the lessee (and not the secondary or tertiary corporation) will
be taken to be the owner of the lot for the purpose of applying subsection (7).

A document will be taken to have been filed with a plan of community division under
this Act when the Registrar-Genera certifiesthat it has been filed with the planin
accordance with this Act.

(10) An explanatory note to a provision of this Act does not form part of the provision to
which it relates.

(11) Where—

(@ thisAct requires the scheme description lodged with the Registrar-General to
be endorsed by the relevant development authority; and

(b)) —

(i) al the consents or approvals required under the Devel opment
Act 1993 in relation to the division of the land (and a change in the
use of the land (if any)) in accordance with the scheme description
and the plan of community division have been granted; or
(i)  no consent or approval isrequired under that Act in relation to the
division of the land (or a change in the use of the land),
the relevant devel opment authority must, subject to section 30(4), endorse the scheme
description to the effect of either paragraph (b)(i) or (ii).

(12) The endorsement of a scheme description does not limit the relevant development
authority's right to refuse, or to place conditions on, development authorisation under
the Development Act 1993 in relation to any other development envisaged by the
scheme description.

(13) If—

(8 alicensed surveyor is uncertain about the location of a part of the service
infrastructure; and

(b) identifiesthe part that he or sheis uncertain about in a certificate that a plan
has been correctly prepared in accordance with this Act,

the following provisions apply:

(c) thecertificateisnot invalid for the purposes of this Act because of the
surveyor's uncertainty as to the location of that part of the service
infrastructure; and
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(d)

Notes—

4—Associates

no civil liability attaches to the surveyor because the location of that part of
the service infrastructure is shown on the plan incorrectly.

Subparagraph (ii) looks at the number of votes against the resolution rather than the
number of votesin favour of it. For example in an 80 lot scheme 21 votes must be cast
against aresolution for it to fail to be a specia resolution.

A primary lot that is divided by a secondary plan is a secondary community parcel and a
secondary lot divided by atertiary plan is atertiary community parcel (see definitions of
secondary and tertiary parcels). For the other purposes of the Act the secondary or
tertiary corporation is regarded as the owner of the primary or secondary lot. But for the
purpose of determining under subsection (7) whether a primary or secondary parcel is
subject to aleaseback arrangement, the lessee under aleaseback arrangement over a
primary or secondary lot forming part of the primary or secondary parcel should be
regarded as the owner of the primary or secondary lot.

(1) A personisan associate of adeveloper for the purposes of this Act if—

(@
(b)

arelationship of akind referred to in subsection (2) exists between them; or

they are linked by a series of relationships of akind or kinds referred to in
subsection (2) through one or more other persons.

(2) Subsection (1) appliesin relation to the following kinds of relationships:

@
(b)

(©
(d)
(€)

(f)
(9)

(h)

the relationship between relatives,

the relationship between a guardian and a child or a guardian and a protected
person;

the relationship between partners,
the relationship between employer and employee;

the relationship where one person is bound to, or usually does, act in
accordance with the directions, instructions or wishes of another person;

the relationship between a body corporate and an executive officer of the
body corporate;

the relationship between a body corporate and a person who isin a position to
control or influence the activities of the body corporate;

fiduciary relationships.

5—ThisAct and the Real Property Act 1886 to be read together
This Act and the Real Property Act 1886 will be read together as asingle Act.

[31.5.2007] Thisversion is not published under the Legislation Revision and Publication Act 2002 7






7.4.2003—Community Titles Act 1996
Scope of the Act—Part 2

Part 2—Scope of the Act

6—Nature of division under this Act
(1) ThisAct providesfor the division of land into lots and common property.
(2) A lot created by division under this Act isacommunity lot or a development lot.

7—What |land can bedivided

(1) Land comprised in an alotment may be divided into two or more community lots
(primary lots) and common property by a primary plan of community division.*

(2) A primary lot created by a primary plan of community division under subsection (1)
may be divided into two or more community lots (secondary lots) and common
property by a secondary plan of community division.

(3 A secondary lot created by a secondary plan of community division under
subsection (2) may be divided into two or more community lots (tertiary lots) and
common property by atertiary plan of community division.

Note—

1 Thefirst level of division under this Act isinto primary lots and common property. The
Act does not require primary lots to be further divided into secondary lotsand it is
envisaged that most divisions (especialy in the smaller schemes) will not go beyond the
primary level.

8—Development lots

(1) A planof community division may, in addition to dividing land into community lots
and common property, create one or more devel opment lots to enable division of the
community parcel to be undertaken in stages.

(2) Theland comprised in a development lot will be divided during a subsequent stage or
stages in accordance with a development contract.

(3 Thedivision of adevelopment lot results in the creation of community lots of the
same kind as those created in previous stages' and may involve the creation of
common property as well.

(4) Subject to the scheme description and the development contract, the owner of a
development lot may, if he or she wishes to, divide the lot in stages.

Note—

1 For example, if aplan of community division divides land into primary lots, common
property and adevelopment lot, the lots created by subsequent division of the
development lot can only be primary lots.

9—Strata division

(1) A planof community division (to be called a strata plan) may create community lots
with defined upper and lower boundaries as well as lateral boundaries.

(2) Each stratalot must be wholly or partly within a building that has been erected on the
community parcel and the boundaries of the lots, or parts of the lots, that are within
the building must be defined by reference to the building.
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10—The community cor por ation

(1) A community corporation is established when a plan of community divisionis
deposited by the Registrar-General in the Lands Titles Registration Office.

(2) Theownersof the community lots are the members of the community corporation.

(3) The corporation is the mechanism by which the owners of community lots participate
in the administration of the community parcel.

11—The scheme description

(1) Exceptinthe case of asmall scheme (see section 15), the original owner of the
community parcel (the developer) isrequired to lodge a description of the scheme for
the division, development and administration of the community parcel (the scheme
description) with the plan of community division.

(2) The scheme description is filed with the community plan by the Registrar-General
when depositing the plan in the Lands Titles Registration Office.

(3) Itspurposeisto provide abrief description of the nature of the scheme to which the
relevant development authority has given its consent for the benefit of persons
considering purchasing or entering into any other dealing with alot created by the
scheme.

(4) The by-laws of the scheme and a development contract (if any) relating to the scheme
must be consistent with the scheme description.

12—By-laws
(1) By-lawsmay be used to regulate—
(@ theuseand enjoyment of the common property; and
(b) the purpose or purposes for which community lots may be used; and

(c) thedesign, construction and appearance of buildings on the common property
and the community lots and the landscaping of community |ots.
(2) Thefirst by-laws are lodged with the application for division and may be varied from
time to time by special resolution’ of the community corporation.
Note—

1 Except where the number of votes that may be cast in respect of each lot isto be changed
in which case a unanimous resolution is required—see section 87(2).

13—Staged development and development contracts
(1) If the scheme description provides for the division of the community parcel in
stages—

(@ thelandto be divided in a subsequent stage must be shown on the community
plan as a development lot; and

(b) the developer must execute a development contract requiring him or her to
apply for division of that land at alater date in accordance with the scheme

description.*
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(2) If the scheme description provides for the erection of buildings or other improvements
on adevelopment lot or the common property by the developer, the developer must
execute a development contract requiring the developer to erect the buildings or make
the improvements in accordance with the scheme description.

(3) If the scheme description requires the division or other devel opment of a community
lot in a particular manner or for a particular purpose, the devel oper must execute a
development contract requiring the devel oper to divide or develop the lot in that
manner or for that purpose.

(4) Successive owners of the community lot are bound by the contract referred to in

subsection (3).
Note—
1 A developer can be required by a development contract to divide a primary, secondary or

tertiary parcel in stages. A part of the parcel (adevelopment lot) is set aside for this
purpose. A developer can also be required by a development contract to divide a primary
lot by a secondary plan or a secondary lot by atertiary plan (see subsection (3)).
Although this division occurs after the division of the primary or secondary parcel itis
not referred to in this Act as staged division.
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Part 3—Division of land by plan of community division

Division 1—Application for division
14—Application
(1) Theregistered proprietor of an estate in fee ssimple in—
(& land comprising an alotment or allotments;
(b) land comprising aprimary lot or a secondary lot,

may apply to the Registrar-General for the division of the land by a plan of
community division.

(2) If theland to be divided is subject to alife estate, the proprietors of the life estate and
the reversionary or remainder interest will be taken together, for the purposes of
subsection (1), to be the proprietors of an estate in fee simple in the land.

(3) Theapplication must be in aform approved by the Registrar-General and must—

(8 include the names and addresses of the first owners of the lots and must
specify the lot or lots to be owned by each of them; and

(b) include the address of the corporation that will be established on deposit of
the plan of community division; and

(c) include such other information as the Registrar-General requires.
(49) The application must be accompanied by—

(@ thefee prescribed by regulation; and

(b) theplan of community division; and

(o) theduplicate certificate of title for the land to be divided; and

(d) the scheme description endorsed by the relevant devel opment authority (a
scheme description is not required for certain small schemes—see
section 15); and

(e) thecertificate from the Development Assessment Commission required by
section 51 of the Development Act 1993 in relation to the development; and

(f) thefirst by-laws of the scheme; and
(g) if the scheme description—
(i) providesfor the division of the community parcel in stages; or

(if) providesthat the owner of a particular community lot must divide the
lot or develop it in any other manner; or

(iii) providesthat the developer must make improvements to, or
undertake development work on, a development lot or the common

property,
an appropriate development contract or contracts; and
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(h)

(i)

()

(k)

a certificate from alicensed surveyor in the form prescribed by regulation
(which must be endorsed on the plan) certifying that the plan has been
correctly prepared in accordance with this Act to a scale prescribed by
regulation; and

acertificate from aland valuer in the form prescribed by regulation (which
must be endorsed on the schedule of lot entitlements) certifying that the
scheduleis correct (the Registrar-General may refuse to accept the certificate
if given more than six months before the application is lodged); and

any instrument, duly executed, that is to be registered on deposit of the plan;
and

such other documentary material as the Registrar-General may require.

(5) Theplan of community division—

(@
(b)

(©

(d)

(€)

(f)

(9)
(h)
(i)

()

must be in aform approved by the Registrar-General; and

must divide the land into two or more community lots and common property;
and

may include one or more development lots; and

must delineate the boundaries of the land and the lots and common property
into which the land is divided in a manner that allows those boundaries to be
ascertained; and

must as far as practicable delineate the service infrastructure (but not that part
of the service infrastructure within the boundaries of a community lot if it
does not provide a service to any other lot or the common property); and

must delineate the streets, roads, thoroughfares, reserves or similar open
spaces (if any) that will, on deposit of the plan, be vested in a council or
prescribed authority or will revert to the Crown; and

must delineate the easements (if any) of akind referred to in section 25; and
must designate each lot by a distinguishing number; and

must include a schedule of lot entitlements in relation to the community lots
in aform approved by the Registrar-General; and

must comply with any requirements stipulated by the Registrar-General.

(6) The certificate from the Devel opment Assessment Commission under section 51 of
the Devel opment Act 1993 expires at the expiration of one year after the application
for the division of the land was lodged with the Registrar-General unless the
Registrar-General extends the life of the certificate.

(7) A primary lot cannot be divided by a secondary plan if the scheme description or the
by-laws of the primary scheme prohibit it.

(8) A secondary lot cannot be divided by atertiary plan if the scheme description or the
by-laws of the primary or secondary scheme prohibit it.

15—Scheme description not required for certain small schemes

(1) Thereisno need to lodge a scheme description with the Registrar-General if—

@

the plan of community division—
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(i) does not create more than six community lots (or such other number
asis prescribed by regulation); and

(i) doesnot create a development lot; and

(b) each of the community lotsisintended to be used solely or predominantly for
residential purposes.

(2) If the community corporation subsequently applies to the Registrar-General to amend
the plan of community division to increase the number of community lots to a number
that exceeds the number prescribed by or under subsection (1)(&)(i), the application
must be accompanied by a scheme description endorsed by the relevant devel opment
authority.

16—Consentsto application

(1) The applicant must provide evidence to the satisfaction of the Registrar-General
that—

(8 theholder of aregistered encumbrance over the land to be divided consents to
the application; and

(b) where deposit of the plan in the Lands Titles Registration Office will affect
the estate or interest of a person in land outside the community parcel—that
person consents to the application; and

(c) wheredeposit of the plan in the Lands Titles Registration Office will operate
to vest an estate or interest in land (whether within or outside the community
parcel) in a person—that person consents to the application.

(2) The Registrar-General may, if he or she thinksfit, dispense with the consent of a
person referred to in subsection (1).

17—Application in relation to part of theland in a certificate

(1) Where an allotment comprises a part, but not the whole, of the land in a certificate of
title, an application for division of the allotment under this Act can only be made if the
remainder of the land in the certificate—

(@ constitutes the whole of an alotment or a number of allotments; or

(b) constitutes an allotment or allotments and a part allotment or part allotments
that are contiguous with that alotment or one or more of those allotments.

(2) Therequirement for contiguity in subsection (1)(b) does not apply to a part allotment
that was not contiguous with any allotment in the certificate before the division
occurred.

18—Status of plan and application

(1) The plan and the application for division will, upon being lodged with the Registrar-
General, be taken for the purposes of the Real Property Act 1886 to be asingle
instrument presented for registration and will have priority over other instrumentsin
accordance with section 56 of that Act.

(2) Subject to subsection (3), the plan or the application to which it relates cannot be
withdrawn or amended without the consent of al the persons who have consented to
the application.
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©)

(4)

The Registrar-General may permit an applicant, or a person who has consented to the
application, to amend the application or the plan to which it relates in order to comply
with this Act or the Real Property Act 1886 or with arequirement of the Registrar-
Genera under this Act or the Real Property Act 1886.

The provisions of the Real Property Act 1886 that apply to, or in relation to,
instruments of a particular class will, subject to this Part, apply (with any necessary
adaptations or modifications) to, or in relation to, a plan and the application for
division if deposit of the plan in the Lands Titles Registration Office—

(8 would operate to vest in a person under section 23 the same kind of estate or
interest asis vested by registration of instruments of that class; or

(b) would discharge or otherwise extinguish an estate or interest in land under
section 23 of the same kind asis discharged or extinguished by registration of
instruments of that class.

19—Special provisionsrelating to strata plans

D

@

©)

(4)

A strata plan must divide the building on the community parcel (or, if thereis more
than one building, at least one of them) so asto create at least one lot that is situated
above another lot in the building.

Subsection (1) does not apply to a strata plan that was originally deposited in the
Lands Titles Registration Office under the Strata Titles Act 1988 and has become a
strata plan under this Act by virtue of an election under clause 2 of the Schedule.

A stratalot—
(& may be below, on or above the surface of land; and

(b) may be wholly on one storey or partly on one storey and partly on another or
others; and

(c) must have upper and lower boundaries as well as lateral boundaries that are
defined by reference to parts of the building; and

(d) may include an area (alot subsidiary) within the building or comprising land
outside the building to be used for a purpose that is ancillary to the purpose
for which the rest of thelot is to be used.

Subject to any explicit statement to the contrary in a strata plan, the following
principles apply to the definition of alot by strata plan—

(@ whereaboundary isdefined by reference to awall or fence—the boundary is
the inner surface of the wall or fence;

(b) where aboundary is defined by reference to a floor—the boundary is the
upper surface of the floor;

(c) whereaboundary is defined by reference to a ceiling or roof—the boundary
isthe under surface of the ceiling or roof.
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Division 2—L ot entitlement
20—L ot entitlement

(1) Thelot entitlement of acommunity lot isanumber assigned to the lot that bearsin
relation to the aggregate of the lot entitlements of all of the community lots defined on
the community plan (within atolerance of plus or minus 10 per cent) the same

proportion that the value of the lot bears to the aggregate value of those lots.*
(2) Thelot entitlement of alot must be expressed as a whole number.

(3 Theregulations may provide that the aggregate of the lot entitlements of all the
community lots defined on a plan must be equal to a number fixed by the regulations.

(49) Theunimproved value of the lots will be used to establish ot entitlements.

(5) Inthecaseof astratalot thiswill be taken to include the value of the part of the
building containing or comprising the lot without taking into account the value of
fixtures or other improvements.

Note—

1 Lot entitlements determine the shares in which lot owners make monetary contributions
to the community corporation and are responsible for liabilities of the corporation and the
shares in which the assets of the corporation are divided on cancellation.

21—Application to amend schedule of lot entitlements

(1) A community corporation may apply to the Registrar-General to amend the schedule
of lot entitlements.

(2) The application must be in aform approved by the Registrar-General and must be
accompanied by—

(8 thefee prescribed by regulation; and

(b) anew schedule of lot entitlementsin aform approved by the Registrar-
General certified correct by aland valuer (the Registrar-General may refuse
to accept the schedule if it was certified to be correct more than six months
before the application was |odged).

(3 The corporation must provide evidence to the satisfaction of the Registrar-General that
the application is made in pursuance of a unanimous resolution of the community
corporation.

(4) The corporation must provide evidence to the satisfaction of the Registrar-General that
the following persons have given their consent to the proposed amendment:

(8 apersonwho isthe owner of acommunity lot at the relevant time but who
did not have the opportunity of voting against the resolution of the
corporation authorising the proposed amendment because he or she was not a
member of the corporation when the vote was taken; and

(b) aprospective owner at the relevant time of acommunity lot; and

(c) aregistered encumbrancee or prospective encumbrancee at the relevant time
of acommunity lot; and

(d) the personsreferred to in subsection (5).
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©)

(6)

(1)

(8)

9)

(10)

The consents of the following persons are also required:

(& wherethe corporation isaprimary corporation and a primary lot is divided by
a secondary plan—

(i) apersonwho isthe owner of a secondary lot at the relevant time but
who did not have the opportunity of voting against the proposed
amendment because he or she was not a member of the secondary
corporation when the vote was taken; and

(i) aprospective owner at the relevant time of a secondary lot; and

(iii) aregistered encumbrancee or prospective encumbrancee at the
relevant time of a secondary lot; and

(b) wherethe corporation is aprimary corporation and a primary lot is divided by
a secondary plan and a secondary lot created by that plan is divided by a
tertiary plan or where the corporation is a secondary corporation and a
secondary lot isdivided by atertiary plan—

(i) apersonwhoisthe owner of atertiary lot at the relevant time but
who did not have the opportunity of voting against the proposed
amendment because he or she was not a member of the tertiary
corporation when the vote was taken; and

(i) aprospective owner at the relevant time of atertiary lot; and

(iii) aregistered encumbrancee or prospective encumbrancee at the
relevant time of atertiary lot.

The consent of aregistered encumbrancee is not required under this section in relation
to an easement registered in his or her name.

The consent of the owner or encumbrancee of alot is not required under this section
if, before the relevant time, an instrument had been presented for registration at the
Lands Titles Registration Office on the registration of which that person would cease
to be the owner or an encumbrancee of the lot.

The consent of an encumbrancee of alot is not required under this section if the
proportion that the new lot entitlement of the lot bears to the aggregate of the new lot
entitlements of al the lotsiswithin arange of plusor minus ten per cent of the
proportion that the value of the lot bears to the aggregate values of al of the |ots based
on the valuations used when preparing the previous schedule of lot entitlements.

If the requirements of this section are satisfied, the Registrar-General must substitute
the new schedule of lot entitlements for the previous schedule.

In this section—

prospective encumbranceein relation to alot means a person who will hold a
registered encumbrance (not being an easement) over the lot on registration of an
instrument that has been presented for registration at the Lands Titles Registration
Office but has not been registered;

prospective owner in relation to alot means a person who will be the owner of the lot
on registration of atransfer that has been presented for registration at the Lands Titles
Registration Office but has not been registered;

6
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relevant time means the time at which the application for amendment of the schedule
of lot entitlementsis lodged with the Registrar-General by the community corporation.

Divison 3—Deposit of community plan

22—Deposit of community plan

(1) Where—
(@) application is made for the division of land by a community plan in
accordance with this Act; and
(b) therequirements made by or under this Act in relation to the application have
been satisfied; and
(c) theplan conforms with the requirements of this Act,

the Registrar-General must deposit the plan in the Lands Titles Registration Office
and assign a number to it.

(2) The Registrar-General must file the following documents with a plan deposited under

subsection (1)—
(& the scheme description (except in the case of certain small schemes where a
scheme description is not required—see section 15); and
(b) theby-lawsthat will apply in relation to the scheme; and
(c) thedevelopment contract or contracts (if any).

(3 Onthedeposit of acommunity plan under subsection (1)—

@

(b)

an appropriate note must be entered on the certificate or certificates of title for
the land to which the plan relates; and

the existing certificate or certificates for the land must then be cancelled and
new certificates issued for the lots and common property created by the plan.

(4) A certificate of title for alot or common property must state that the land comprised in
the certificate is part of acommunity parcel which must be identified by reference to
the number of the community plan.

(5) Whereland comprising an allotment is divided by a plan of community division, the
land ceases to comprise an allotment upon deposit of the plan.

23—V esting etc of lots etc on deposit of plan

(1) Ondeposit of aplan of community division—

@

(b)

the common property vestsin the owners of the community lots but the
certificate of title for the common property will be issued in the name of the
community corporation;

if immediately before division the land divided comprised one allotment or
two or more allotments owned by the same person, the lots will vest in that
person and certificates for the lots will be issued in that person’'s name;
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)

©)

(4)

©)

(6)

()

(8)

9)

(c) if immediately before division the land divided comprised one or more
allotments owned by more than one person, the lots will vest in one or two or
more of those persons in the manner stated by the application and the
certificates for the lots will be issued accordingly;

(d) if theland divided comprises a primary or secondary lot, the lots created by
the plan will vest in the owner of the primary or secondary |ot.

Where a plan, or the application for division, states that an estate or interest in land
(not being an estate in fee simple in the common property or alot) isvestedin a
person, deposit of the plan in the Lands Titles Registration Office operates to vest the
estate or interest in that person to the extent to which it is not already vested in him or
her.

Where aplan, or the application for division, states that an estate or interest in land is
discharged or otherwise extinguished whether wholly or in respect of part only of that
land, deposit of the plan in the Lands Titles Registration Office operates to discharge
or otherwise extinguish that estate or interest wholly or in respect of that part of the
land.

Where the deposit of a plan will operate to vest an encumbrance (other than an
easement referred to in section 25) in a person, the terms on which the encumbrance
will be held must be specified by including them in, or attaching them to, the
application for division or by reference to another registered instrument.

Where an easement is vested on deposit of a plan, the plan (or another plan referred to
in the plan) must delineate the easement and the plan, or the application for division,
must specify which land is the dominant land (if any) and which land is the servient
land in respect of the easement.

Subject to this section, where land divided by a community plan is subject to a
registered easement, the easement will be registered on the relevant certificates of title
issued under this section.

Subject to this section, where land divided by a community plan is subject to a
registered encumbrance (other than a statutory encumbrance or an easement) that isto
continue after the deposit of the plan, the encumbrance—

(@ will beregistered on the certificate of title for each lot; but

(b)  will not be registered on the certificate for the common property and the
encumbrance will be taken to be discharged to that extent.

The Registrar-General must, in relation to a statutory encumbrance, make such notes
or other endorsements on the certificate of title for any lot, or for the common
property, as may be appropriate according to the nature and extent of the
encumbrance.

Where duty is payable under the Samp Duties Act 1923 in relation to two or more
transactions that will be effected by deposit of a plan of community division, each of
the transactions will be taken to be effected by a separate instrument for the purposes
of assessing duty.

8
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24—Easementsfor support, shelter, services and projections

D

The following easements exist between the lots and between the lots and common
property, to the extent required by the nature of the community scheme or by the
nature of the buildings or other improvements erected on, or made to, the community
parcel (whether before or after deposit of the community plan)—

(@
(b)

(©)

(d)

easements of support’ and shelter;

easements for the establishment, maintenance and repair of the service
infrastructure;

easements for the provision of the following services by means of the service
infrastructure—

(i) thesupply of water, gas, electricity, heating oil or air-conditioned air;
and

(ii) ventilation; and

(iii) thetransmission of telephonic, radio, computer and television
signals; and

(iv) theremoval of sewage and the drainage and water; and
(v) theremoval or disposa of garbage and waste; and
(vi) theprovision of any other similar service;

easements for the projection of window sills, windows, window awnings,
eaves, guttering and other minor parts of a building.

(2) Aneasement for the support or shelter of a building or other improvement does not
arise under subsection (1) if the building or other improvement was erected or made
after the deposit of the community plan (or, in the case of a development lot, after the
division of the development lot by amendment of the community plan) unless—

©)

(4)

(@

(b)

the building or other improvement is erected or made pursuant to a
development contract; or

the building or other improvement provides support or shelter for the building
or improvement from which it is to receive support or shelter.

An easement for projections only arises under subsection (1)(d) in respect of—

@

(b)

abuilding erected before the deposit of the community plan or, in the case of
adevelopment lot, before the division of the development ot by amendment
of the community plan; or

abuilding erected pursuant to a development contract.

The cables, wires, pipes, sewers, drains, ducts, plant and equipment comprising the
service infrastructure will be located—

(@
(b)

in the positions specified in the plan of community division; or

if no position has been specified—in the position agreed by the owners of the
land affected or if they cannot reach agreement, the position determined by
the appropriate court under Part 14.
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(5) Whereacable, wire, pipe, sewer, drain, plant or equipment was laid or installed before
the plan of community division was deposited, the owners of the land affected will be
taken to have agreed to the position in which the cable, wire, pipe, sewer, drain, plant
or equipment was laid or installed.

Note—

1 An example of an easement for support created by subsection (1) istheright to use a
party wall for the support of floors, ceilings, roofs etc.

25—Easementsin favour of Government instrumentalities

Section 223L G of the Real Property Act 1886 appliesin relation to a plan of
community division deposited in the Lands Titles Registration Office as though it
were aplan of division deposited under Part 19AB of that Act.

26—V esting of certain land in council etc

(1) Any land that comprises part of the land divided by a deposited plan of community
division but that is not common property or part of alot and is shown on the plan asa
street, road, thoroughfare, reserve or similar open space—

(8 isvestedinfee simplein the council for the areain which the community
parcel is situated; or

(b) wherethe parcel is not within the area of a council—

(i) if provision is made by the regulations for the land to vest in an
authority prescribed by the regulations—vests in that authority; or

(i)  inany other case—revertsto the Crown.

(2) All land shown on a deposited plan of community division as a street, road,
thoroughfare, reserve or other similar open space that vestsin a council or other
authority or reverts to the Crown under this section—

(8 must be held for the purposes indicated by the plan; and

(b) issubject to such easements (excluding rights-of-way in the case of a strest,
road or thoroughfare) as are indicated on the plan; and

(c) isfreeof al other estates and interests.

(3 All land shown on a deposited plan of community division as a street, road, or
thoroughfare that vestsin a council or other authority or reverts to the Crown under
this section will, for all purposes, be regarded as a public street, road, or thoroughfare.

(4) Compensation is not payable in respect of the vesting or reversion of land under this
section.

(5) An easement that is appurtenant to land shown on a deposited plan of community
division as a street, road, thoroughfare, reserve or other similar open space that vests
in acouncil or other authority or reverts to the Crown under this section ceasesto be
appurtenant to that land upon deposit of the plan in the Lands Titles Registration
Office unless the plan shows that the easement will remain appurtenant to that land.
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27—Encroachments

(1) If it appears from a community plan that any part of a building encroaches over land
not included in the community parcel, the plan can only be deposited if—

@
(b)

no part of alot to be created by the plan forms part of the encroachment; and

(i) theencroachment isover land vested in, or under the control or
management of, a council and the council consents to the
encroachment; or

(i)  the encroachment consists of the protrusion of footings, or footings
and associated structures of a nature prescribed by regulation, by not
more than the distance prescribed by regulation beyond the
boundaries of the parcel, and the owner of the land over which the
encroachment occurs consents to the encroachment; or

(iti) itisestablished to the Registrar-General's satisfaction that the
encroachment is otherwise authorised by law.

(2) Where an application affected by an encroachment is granted by the Registrar-
General—

(@

(b)

the Registrar-Genera will, on the deposit of the plan, enter the encroachment
on any relevant certificate of title or on any relevant instrument registered in
the General Registry Office; and

any consent given in relation to the encroachment is binding on present and
subsequent owners and occupiers of the land.

Division 4—Common property

28—Common property

(1) The common property created by a community plan comprises—

@

(b)

(©

(d)

(€)

(f)

those parts of the community parcel that do not comprise or form part of alot;
and

the service infrastructure (except for any part of the service infrastructure that
isvested in aMinister of the Crown or other authority or person and the parts
of the service infrastructure that provide a service to only one lot); and

in the case of a strata plan—those parts of the building that are not part of a
lot; and

any building that is not for the exclusive use of alot and was erected before
the deposit of the community plan; and

any building erected by the developer or the community corporation as part of
the common property; and

any other building on the community parcel that has been committed to the
care of the community corporation as part of the common property.

(2) The common property may be used for any lawful purpose including a commercial

purpose.
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©)

(4)

(®)

Any income arising from the use of the common property must be paid into the
administrative fund or the sinking fund.

If aplan of community division indicates that members of the public have accessto
the common property, or a part of it, then members of the public are entitled to use the
common property, or the relevant part of it, in accordance with the by-laws.

Despite any Act or law to the contrary, uninterrupted use by the public of common
property under subsection (4) does not vest the public or any local or State
government authority any rightsin respect of the common property.

29—V esting of the common property

D

)

©)

(4)

©)

(6)

The common property of acommunity parcel is vested in fee simple as tenantsin
common in the owners for the time being of the community lots in shares
proportionate to the lot entitlements of their respective lots.

If aprimary parcel has been divided into primary and secondary lots or primary,
secondary and tertiary lots, the common property of the primary parcel isvested in fee
simple as tenants in common in the owners for the time being of the primary and
secondary lots or the primary, secondary and tertiary lots in shares proportionate to the
lot entitlements of their respective lots.

If asecondary parcel has been divided into secondary and tertiary lots, the common
property of the secondary parcel isvested in fee simple as tenants in common in the
owners for the time being of the secondary and tertiary lots in shares proportionate to
the lot entitlements of their respective lots.

Anowner'sinterest in alot isinseparable from his or her interest in the common
property and accordingly—

(@) adealing affecting the lot affects, without express reference, the interest in
the common property in the same manner and to the same extent; and

(b) the owner of alot cannot separately dea with or dispose of the interest in the
common property.

If the community corporation is authorised by or under this Act to enter into a
transaction affecting the common property, it may enter into the transaction and
execute documents related to the transaction, in its own name, asif it were the owner
of an estate in fee smple in the common property.

A community corporation may sue and be sued for rights and liabilities related to the
common property asif it were the owner and occupier of the common property.
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Part 4—The scheme description

30—Scheme description
(1) A scheme description must—

@
(b)

(©)
(d)

(€)

(f)

(9)

(h)

(i)
()

be in aform approved by the Registrar-General; and

identify the community parcel and the lots and common property into which
the parcel isto be divided (this may be done by reference to the plan of
community division with which the description will be filed); and

describe the purpose or purposes for which the lots and common property
may be used; and

specify the standard of buildings and other improvements (if any) to be, or
which may be, erected on or made to the lots or common property; and

if the scheme isto be completed in stages—

(i) identify the part or parts of the community parcel (which may, in the
case of a strata scheme, include a stratum or strata of space not
defined by a building or other monument) to be developed in a
subsequent stage or subsequent stages; and

(i) provide abrief description of the nature and scope of the
devel opment to be undertaken in respect of each stage; and

(iii) state the time expected for the completion of each stage or, if it is not
possible to estimate a time for completion, explain briefly why it is
not possible to do so; and

if the owner or owners of one or more of the community lotsisto be under an
obligation to develop the lot—include a brief description of the nature and
scope of that development and the time for its completion or, if it is not
possible to estimate atime for completion, explain briefly why it is not
possible to do so; and

if the developer isto make improvements to the common property or
undertake any other development work on the common property—include a
brief description of the nature and scope of those improvements or that work
and the time expected for their completion or, if it is not possible to estimate a
time for completion, explain briefly why it is not possible to do so; and

if the division or other development of the land pursuant to the schemeis
subject to conditions imposed by the relevant development authority when
granting its consent or imposed by the Development Act 1993 or by
regulations under that Act—set out those conditionsin full; and

set out any other important features of the scheme; and
include any other information required by the regulations.

(2) The scheme description of a secondary scheme must not be inconsistent with the
scheme description or the by-laws of the primary scheme and the scheme description
of atertiary scheme must not be inconsistent with the scheme description or the by-
laws of the secondary or primary scheme.

[31.5.2007] Thisversion is not published under the Legislation Revision and Publication Act 2002 1



Community Titles Act 1996—7.4.2003
Part 4—The scheme description

(3 A scheme description should be written as clearly as possible and should not include
any unnecessary detail.

(4) Before endorsing a scheme description, the relevant development authority may
require modificationsto it—

(@

(b)
(©)

to add any information that is necessary or desirable in the opinion of the
development authority; or

to clarify any part of the description; or
to remove any unnecessary detail.

31—Amendment of scheme description

(1) The scheme description of acommunity scheme may be amended by unanimous
resolution of the community corporation but only if consistency is maintained—

@

(b)

(©)

with the plan of community division, the by-laws and the devel opment
contract or contracts (if any) of the community scheme; and

where the scheme description relates to a primary scheme and a primary lot is
divided by a secondary plan—with the scheme description, the by-laws and
the development contract or contracts (if any) of the secondary scheme and if
a secondary lot created by the secondary plan is divided by atertiary plan, the
scheme description, the by-laws and the development contract or contracts (if
any) of thetertiary scheme; and

where the scheme description relates to a secondary scheme and a secondary
lot isdivided by atertiary plan—with the scheme description, the by-laws and

the development contract or contracts (if any) of the tertiary scheme.*

(2) The community corporation must lodge a copy of the scheme description as amended
(certified in accordance with the regulations) with the Registrar-General.

(3 Thecertified copy must—

@
(b)

be endorsed by the relevant devel opment authority; and
be accompanied by the fee prescribed by regulation.

(4) The corporation must provide evidence to the satisfaction of the Registrar-General that
the amendment was made by a unanimous resolution of the corporation.

(5) Theamendment comes into force when a certified copy of the scheme description as
amended is filed with the deposited plan of community division by the Registrar-

General.

Note—
1

The scheme description is based on the plan of community division and the by-laws and
development contracts must conform with the scheme description. It may be necessary,
therefore, to amend the plan, the by-laws or a devel opment contract when amending the
scheme description.
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32—Per sons whose consents are requir ed

(1) The corporation must provide evidence to the satisfaction of the Registrar-General that
the following persons have given their consent to the amendment—

@

(b)
(©
(d)

(€)

(f)

aperson who is the owner of acommunity lot at the relevant time but who
did not have the opportunity of voting against the resolution of the
corporation amending the scheme description because he or she was not then
amember of the corporation; and

the prospective owner at the relevant time of a community lot; and
the owner or prospective owner at the relevant time of a development lot; and

aregistered mortgagee or prospective mortgagee and a registered |essee or
prospective lessee at the relevant time of a community ot or development lot;
and

the owner or prospective owner at the relevant time of a development lot in a
secondary or tertiary scheme that comprises part of the community scheme to
which the scheme description relates; and

the persons referred to in subsection (2).

(2) The consents of the following persons are required—

(@

(b)

where the corporation is a primary corporation and a primary lot is divided by
a secondary plan—

(i) apersonwho isthe owner of a secondary lot at the relevant time but
who did not have the opportunity of voting against the proposed
amendment to the scheme description because he or she was not then
amember of the secondary corporation; and

(if) the prospective owner at the relevant time of a secondary lot; and

(ili) aregistered mortgagee or prospective mortgagee and a registered
lessee or prospective lessee at the relevant time of a secondary lot or
development lot; and

where the corporation is a primary corporation and a primary lot is divided by
a secondary plan and a secondary lot created by that plan is divided by a
tertiary plan or where the corporation is a secondary corporation and a
secondary lot isdivided by atertiary plan—

(i) apersonwho isthe owner of atertiary lot at the relevant time but
who did not have the opportunity of voting against the proposed
amendment to the scheme description because he or she was not then
amember of the tertiary corporation; and

(if) the prospective owner at the relevant time of atertiary lot; and

(iii) aregistered mortgagee or prospective mortgagee and a registered
lessee or prospective lessee at the relevant time of atertiary lot or
development lot.
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©)

(4)

The consent of the owner, mortgagee or lessee of alot is not required under this
section if before the relevant time an instrument had been presented for registration at
the Lands Titles Registration Office on the registration of which that person would
cease to be the owner, mortgagee or lessee of the lot.

In this section—

prospective lessee means the lessee under a lease that has been presented for
registration at the Lands Titles Registration Office but has not been registered;

prospective mortgagee means the mortgagee under a mortgage that has been presented
for registration at the Lands Titles Registration Office but has not been registered;

prospective owner in relation to alot means the person who will be the owner of the
lot on registration of atransfer that has been presented for registration at the Lands
Titles Registration Office but has not been registered,;

the relevant time means the time at which the certified copy of the scheme description
as amended is lodged by the community corporation with the Registrar-General.

33—Amended copy of scheme description to befiled

If the requirements of this Part are satisfied, the Registrar-General must file the
certified copy of the scheme description as amended with the deposited plan of
community division in substitution for the scheme description previously filed with
the plan.

4
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Part 5—By-laws

34—By-laws
(1) Thefirst by-laws of acommunity scheme are the by-laws filed with the community
plan by the Registrar-General when depositing the plan in the Lands Titles
Registration Office.
(2) Theby-laws of acommunity scheme must—
(@ beinaform approved by the Registrar-Genera; and
(b) provide for the administration, management and control of the common
property; and
(c) regulate the use and enjoyment of the common property; and
(d) regulate the use and enjoyment of the community lots to the extent necessary
to give effect to the scheme description.
(3 A by-law may also—
(@ regulate—

(i) the position, design, dimensions, methods and materials of
construction and external appearance of buildings or other
improvements on community lots; or

(i) the maintenance and repair of buildings or other improvements on
community lots; or

(iif)  landscaping, including the establishment, care and maintenance of
lawns, gardens and other areas on community lots; or
(b) impose requirements or restrictions relating to the appearance of community
lots or buildings or other improvements situated on community lots; or
(c) regulate the use and enjoyment of community lotsin order to prevent
interference with the use and enjoyment of other lots; or
(d) regulate such other matters as are permitted by this Act to be regulated by by-
laws; or
(e) impose a penalty, not exceeding $500, for contravention of, or failure to
comply with, aby-law.
(4) A by-law may confer discretionary powers on the community corporation or any other
person.
(5 A by-law may apply to aparticular lot or lots, to aclass or classes of lots, or to lots
generaly.
(6) Notwithstanding section 29 of the Acts Interpretation Act 1915, afine recovered for

contravention of, or failure to comply with, a by-law must be paid to the community
corporation.
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35—By-laws may exempt cor poration from certain provisions of the Act

D

e

The by-laws of acommunity scheme that does not include more than two community
lots may exempt the community corporation from one or more of the following
requirements of the Act—

(@ therequirement to hold annual general meetings (except the first general
meeting);

(b) therequirement to prepare accounting records of the corporation's receipts
and expenditure and to prepare an annual statement of accounts,

(c) therequirement to have the annual statement of accounts audited;
(d) therequirement to establish administrative and sinking funds;

(e) therequirement to maintain aregister of the names of the owners of the
community lots.

The by-laws of acommunity scheme that does not include more than three community
lots may exempt the community corporation from the requirement to maintain a
register of the names of the owners of the community lots.

36—By-law asto the exclusive use of part of the common property

D

e

©)

4)

®)

A by-law may confer on the occupier for the time being of acommunity lot (or the
occupiers of agroup of lots) the exclusive right to use a specified part of the common
property for the purpose or purposes stated in the by-law.

Where the owner of the lot is—

(@ asecondary corporation, the by-law will, subject to any restriction or
limitation expressed in the by-law, operate for the benefit of the occupiers of
the secondary lots; and

(b) atertiary corporation, the by-law will, subject to any restriction or limitation
expressed in the by-law, operate for the benefit of the occupiers of the tertiary
lots.

The by-law—
(8 may impose conditionsin relation to the use of that part of the common
property; and
(b) may impose requirements on the owner or occupier of the lot; and
(c) without limiting paragraph (b), may require the owner of the lot to pay afee

(whether periodically or not) to the community corporation or to the owner or
owners of another lot or lots.

The occupier cannot erect a building or install afixture on the part of the common
property of which he or she has exclusive use or alter that part of the common
property in any other way without the approval of a special resolution of the
corporation.

A community corporation cannot make a by-law under this section without the written
consent of the owner of thelot (or the owners of the group of lots) to which it relates.

2
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(6) The benefits of aby-law under this section apply for the benefit of subsequent
occupiers of the lot or lots concerned and the obligations imposed by a by-law under
this section attach to subsequent owners and occupiers of the lot or lots concerned.

(7) Thefeereferred to in subsection (3)(c) may be recovered as a debt and the owner of
the lot when the fee became payable and the succeeding owners of the lot arejointly
and severally liable for payment of the fee.

37—Restrictions on the making of by-laws
(1) Subject to subsection (2), aby-law cannot—

(8 prohibit or restrict the transfer, transmission, leasing (including the granting
of aright of occupation) or mortgaging of, or other dealing with, alot; or

(b) impose amonetary obligation on the owner or occupier of alot except where
the by-law provides for the exclusive use of part of the common property; or

(c) prevent access by the owner or occupier or other person to alot; or

(d) prevent an occupier of alot who suffers from a disability from keeping a dog
on thelot or restrict the use of adog by the occupier if the dog is trained to
assist the occupier in respect of that disability; or

(e) prevent avisitor to the community parcel who suffers from adisability from
using a dog trained to assist the visitor in respect of the disability.

(2) A by-law may prohibit or restrict the owner of alot from leasing or granting rights of
occupation in respect of the lot for valuable consideration for a period of less than two
months.

38—Certain by-laws may be struck out by Court
(1) A by-law that—
(8 reducesthevalue of alot; or
(b) unfairly discriminates against the owner of alat,

may be struck out by order of the Magistrates Court or the District Court on an
application made under Part 14.

(2) Anapplication referred to in subsection (1) can only be made by the person who
owned the lot when the by-law came into force and must be made within three months
after the owner (or either or any of the owners where the lot is owned by two or more
persons) first knew, or could reasonably be expected to have known, that the by-law
had been made.

39—Variation of by-laws

(1) Subject to section 87(2), by-laws may be varied by special resolution of the
community corporation.

(2) Within 14 days after the passing of aresolution varying the by-laws or the making of
an order by acourt varying a by-law, the corporation must lodge with the Registrar-
General—

(8 acopy of the by-laws as varied; and
(b) acopy of the resolution or order; and
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(c) thefee prescribed by regulation.

(3 TheRegistrar-General may extend the period for lodgement in the case of variation of
the by-laws by a court order but not in the case of variation by resolution.

(4) Inthe case of variation of the by-laws by resolution, the corporation must provide
evidence to the satisfaction of the Registrar-General that the variation was made by a
special resolution of the corporation.

(5) Copiesof the resolution and the by-laws as varied must be certified in accordance
with the regulations.

(6) If the requirements of this Part are satisfied, the Registrar-General must file the
certified copy of the by-laws with the plan of community division in substitution for
the copy previously filed with the plan.

(7) If acommunity corporation fails to comply with the requirements of this sectionin
relation to the variation of the by-laws by a court order, a member of the corporation
may comply with them on its behalf.

40—Date of operation of by-laws

(1) Thefirst by-laws of acommunity corporation come into operation when the plan of
community division is deposited in the Lands Titles Registration Office.

(2) A resolution or court order varying by-laws comes into operation when the certified
copy of the by-laws as varied is filed with the community plan by the Registrar-
General.

41—l nvalidity of by-laws

(1) Subject to this section, by-laws are invalid to the extent to which they are inconsistent
with—

(8 thisAct or any other Act or subordinate legislation made under this or any
other Act; or

(b) the scheme description filed with the community plan; or
(c) adevelopment contract filed with the community plan; or

(d) adevelopment contract of a secondary or tertiary scheme that comprises part
of the community scheme to which the by-laws relate; or

(e) inthe case of the by-laws of a secondary scheme—
(i) the scheme description of the primary scheme; or
(i)  the by-laws of the primary scheme; or
(f) inthe case of the by-laws of atertiary scheme—
(i) the scheme descriptions of the primary or secondary scheme; or
(i) the by-laws of the primary or secondary scheme.

(2) A by-law will be taken to be inconsistent with a scheme description, the by-laws of
another scheme or a development contract if, and only if, there are no circumstances
in which the by-law can operate consistently with the scheme description, by-laws or
development contract.
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Note—

1 For instance if the scheme description provides that the community lots will be used for
residential purposes without specifying the kinds of residential use, the by-laws may
prohibit some kinds of residential use such as flats or boarding house accommodation but
cannot prohibit all kinds of residentia use.

42—Application of council by-laws

The by-laws of a council that apply to, or in relation to, an act or activity in apublic
place but not on private property do not apply in those parts of a community parcel to
which members of the public have access and a scheme by-law is not invalid for
inconsistency with such a council by-law.

43—Per sons bound by by-laws
(1) Thefollowing persons are bound by the by-laws of a community scheme—

(8 the community corporation;

(b) the ownersand occupiers of the community lots and the development lot or
lots (if any) comprising the scheme;

(c) persons entering the community parcel.

(2) If the by-laws are the by-laws of aprimary scheme and aprimary lot is divided by a
secondary plan or aprimary lot isdivided by a secondary plan and alot created by that
plan is divided by atertiary plan, the following persons are also bound by the
by-laws—

(@ the secondary corporation and (where applicable) the tertiary corporation;

(b) the ownersand occupiers of the community lots and the development lots (if
any) created by the secondary plan and (where applicable) the tertiary plan.

(3) If the by-laws are the by-laws of a secondary scheme and a secondary lot is divided by
atertiary plan, the tertiary corporation and the owners and occupiers of the community
lots and the development lots (if any) created by the tertiary plan are also bound by the
by-laws.

44—Availability of copies of by-laws

(1) A community corporation must make up-to-date copies of the by-laws available for
inspection or purchase by—

(@ ownersand occupiers of lots and (where applicable) of secondary and tertiary
lots, and

(b) persons considering purchasing alot referred to in paragraph (a) or entering
into any other transaction in relation to such alot.

(2) Theinspection of by-laws must be free of charge and a fee charged for the purchase of
by-laws must not exceed the fee prescribed by regulation.

(3) The Registrar-General must make copies of by-laws filed with plans of community
division available for purchase by members of the public at the fee prescribed by
regulation.
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45—By-laws need not belaid before Parliament or published in Gazette

Sections 10 and 11 of the Subordinate Legislation Act 1978 do not apply to by-laws
under this Part.
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Part 6—Development contracts

46—I nter pretation
In this Part—
developer includes—

(8 inrespect of the period before a plan of community division is deposited in
the Lands Titles Registration Office—the person who will, on deposit of the
plan, be the owner of alot to which a proposed development contract will
relate;

(b) inrespect of the period after the plan of community division is deposited—
the owner of alot to which a development contract relates.
47—Development contracts
(1) The purpose of adevelopment contract is—

(@) to place adeveloper under abinding obligation to do one or both of the
following—

(i) todevelop adevelopment lot;
(if) to develop the common property, or a part of the common property,
in accordance with the scheme description; or

(b) to place adeveloper under a binding obligation to develop a community lot in
accordance with the scheme description.

(2) A development contract must—

(8 beinaform approved by the Registrar-General and be executed by the
developer in amanner approved by the Registrar-General; and

(b) identify the land to be developed; and

(c) set out the developer's obligations for the implementation of the scheme
description in relation to the development of the land concerned; and

(d) state whether devel opment authorisation under the Development Act 1993
will need to be obtained before devel opment in accordance with the contract
can proceed; and

() include an undertaking by the developer that he or she will interfere as little
asisreasonably practicable with the use and enjoyment of the lots and
common property in the course of performing his or her obligations under the
contract; and

(f) include an undertaking by the developer to repair, or to pay the costs of
repairing, any damage caused by the devel oper to the common property or to
alot or to any building or other improvement on the common property or a
lot; and
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©)

4)

©)

(g) if the developer isto be under an obligation to apply for division under this
Act of adevelopment or community |ot—include a plan delineating the
boundaries of the ot to be divided that indicates, as far as possible, the likely
position of the lots and the common property (if any) into which it isto be
divided (if no decision has been made as to the position of the lots and
common property the contract must include a statement to that effect instead
of the plan required by this paragraph); and

(h) set out the means by which the developer will obtain access to the
development lot, common property or community lot and the part or parts of
the community parcel that the developer will need to occupy or have access
to; and

(i) set out the obligations (if any) of the community corporation and owners and
occupiers of lots;* and

() state the days on which and the hours during which the developer may carry
out building and landscaping work and perform the other obligations under
the contract; and

(k) state the time for fulfilment by the developer of hisor her obligations under
the contract; and

() include any other provisions required by the regulations.

Where the devel oper's obligations under a contract include the construction or erection
of abuilding or other facility, the contract must specify the position of the building or
facility and include a brief description of the design, dimensions, methods and
materials of construction and external appearance of the building or facility and a
pictorial representation of the appearance of the building or facility after completion.

Where the devel oper's obligations under a contract include landscaping, the contract
must identify the areato be landscaped, briefly describe the nature of the landscaping
and include a plan of the area showing the design of the proposed landscaping.

A development contract may specify the standard to which the developer will perform
the work required by the contract and the standard of the materials to be used but if the
contract does not specify those standards it will be aterm of the contract that the
developer will perform the work required by the contract to the highest standard using
materials of the highest standard.

Note—

1 The obligations of a corporation or the owner or occupier of alot will normally be
confined to providing access to, or allowing occupation of, various parts of the
community parcel by the developer for the purpose of fulfilling obligations under the
contract.

48—Consistency of development contract with scheme description and by-laws

D
e

©)

A development contract must not be inconsistent with the scheme description and the
by-laws of the community scheme of which it forms part.

A development contract for a secondary scheme must not be inconsistent with the
scheme description and the by-laws of the primary scheme.

A development contract for atertiary scheme must not be inconsistent with the
scheme descriptions and the by-laws of the primary or secondary schemes.

2
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49—Enfor cement of a development contract
(1) A development contract will be taken to be a contract made by the following persons:
(8 thedeveloper; and

(b) if the contract relates to a development lot or acommunity |ot—each
subsequent owner of the lot to the extent that it relates to that lot; and

(c) the community corporation; and
(d) theownersand occupiers of the community lots; and
(e) theowner of the other development lot or lots (if any); and

(f) if the plan to which the contract rel ates has been amalgamated with another
plan under Part 7 Division 2—the community corporation created on deposit
of the amalgamated plan and the owners and occupiers of the community lots
shown on that plan; and

(g) if theschemeisaprimary schemeand aprimary lot is divided by a secondary
plan—

(i) the secondary corporation; and
(i) the ownersand occupiers of the secondary lots; and
(iii) the owner of adevelopment lot (if any) in the secondary scheme; and

(iv) if asecondary lot created by the plan isdivided by atertiary plan—
the tertiary corporation, the owners and occupiers of the tertiary lots
and the owner of a development lot (if any) in the tertiary scheme;
and

(h) if the schemeis asecondary scheme and a secondary lot isdivided by a
tertiary plan—

(i) thetertiary corporation; and
(if) the ownersand occupiers of the tertiary lots; and
(iii) the owner of adevelopment lot (if any) in the tertiary scheme.

(2) A community corporation or an owner or occupier of alot who is, by virtue of
subsection (1), a party to a development contract is entitled to take proceedings for its
enforcement (including damages for breach of the contract) in a court of competent
jurisdiction against—

(@ thedeveloper; and

(b) if the contract isfor the development of a development ot or a community
|ot—the subsequent owner or owners (if any) of thelot,

even though no obligations attach to the corporation, owner and occupier under the
contract.

(3) Despite any other provision of this section, a person who is the owner of a
development lot or acommunity lot by virtue of being a mortgagee in possession of
the lot is not bound by a development contract relating to the lot unless he or she—

(8 becomesthe registered proprietor of the lot on foreclosure; or
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(b) remainsin possession of the lot for aperiod of 12 months and, in that event,
he or she will be bound by the contract from the end of that period.

50—Variation or termination of development contract

)

)

©)

4)

®)

(6)
()
(8)

9)

(10)

A development contract may be varied or terminated by agreement between the
developer (or the devel oper's successor in title) and the community corporation but
only if—

(& inthe case of variation—the contract as varied would not be inconsistent with
a scheme description or by-laws referred to in section 48; or

(b) inthe case of termination—termination of the contract would not be
inconsistent with a scheme description referred to in section 48.

The community corporation's agreement must be authorised by a special resolution of
its members.

An agreement to vary a development contract comes into force when the Registrar-
General files acertified copy of the development contract as varied with the deposited
plan of community division.

An agreement to terminate a development contract comes into force when the
Registrar-General files a certified copy of the agreement with the deposited plan.

Within 14 days after the passing of aresolution authorising the agreement, the
community corporation must lodge with the Registrar-General a certified copy of the
contract as varied or a certified copy of the agreement to terminate the contract.

The period for lodgement cannot be extended by the Registrar-General.
The certified copy must be accompanied by the fee prescribed by regulation.

The corporation must provide evidence to the satisfaction of the Registrar-General that
the variation or termination of the contract was authorised by a special resolution of
the corporation.

If the requirements of this Part are satisfied, the Registrar-General must—

(@ inthe case of variation—file the certified copy of the contract as varied with
the plan of community division in substitution for the copy previously filed
with the plan;

(b) inthe case of termination—file the certified copy of the agreement to
terminate the contract with the plan and rule aline diagonally across each
page of the contract filed with the plan and endorse it prominently with the
word "Terminated”.

Copies of the contract as varied, or the agreement to terminate must be certified in
accordance with the regulations.

51—Inspection and purchase of copies of contract

D

)

A community corporation must make an up-to-date copy of a development contract
that isin force and that relates to alot or the common property available for inspection
or purchase by owners of lots and (where applicable) of secondary and tertiary lots.

The inspection of a contract must be free of charge and a fee charged for purchase of a
copy of the contract must not exceed the fee prescribed by regulation.

4

Thisversion is not published under the Legislation Revision and Publication Act 2002 [31.5.2007]



7.4.2003—Community Titles Act 1996
Development contracts—Part 6

(3) The Registrar-General must make copies of development contracts filed with plans of
community division available for purchase by members of the public at the fee
prescribed by regulation.
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Part 7—Amendment, amalgamation and cancellation of plans

Divison 1—Amendment of community plans

52—Application for amendment

(1) An application for the amendment of a deposited community plan may be made by the
community corporation in aform approved by the Registrar-General.

(2) Theapplicant must provide evidence to the satisfaction of the Registrar-General—

@

(b)

(©

that the application is made in pursuance of a unanimous resolution of the
corporation; and

if the boundaries of acommunity lot or a development lot are affected by the
amendment or if acommunity lot or a development lot is extinguished by the
amendment—that the owner of the lot and a person who holds a registered
encumbrance over the lot consent to the amendment; and

where amendment of the plan will operate to vest an estate or interest in land
in a person—that that person consents to the application.

(3 TheRegistrar-General may dispense with the consent under subsection (2)(b) of a
person who holds an easement that will not be affected by the amendment of the
community plan.

(4) The application must be accompanied by—

(@
(b)
(©

(d)

(€)

(f)

the fee prescribed by regulation; and
the duplicate certificates of title for the land affected by the amendment; and

if the scheme description will be inaccurate as aresult of the amendment—a
copy of the scheme description appropriately amended in accordance with
Part 4; and

if the amendment affects the delineation of |ots or common property or
creates new lots—a copy of the scheme description (appropriately amended if
necessary) endorsed by the relevant development authority; and

if the amendment affects the delineation of lots or common property or
creates new |lots—the certificate from the Development Assessment
Commission required by section 51 of the Development Act 1993 in relation
to the amendment; and

if the amendment affects the delineation of lots, or common property or any
building on the community parcel or creates new lots—

(i) anew plan to be substituted for the existing plan or, with the
approval of the Registrar-General, a sheet or sheets to be substituted
for a sheet or sheets of the deposited plan or to be added to it; and

(i) acertificate from alicensed surveyor in the form prescribed by
regulation (which must be endorsed on the plan) certifying that the
plan has been correctly prepared to a scale prescribed by regulation
in accordance with this Act; and
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(®)

(6)

(g) if the amendment affects the relative value of the lots—a new schedule of ot
entitlements certified correct by aland valuer; and

(h) if the amendment does not affect the relative value of the lots—a certificate
from aland valuer to that effect; and

(i) such other documentary material as the Registrar-General may require.

If the land valuer's certification referred to in subsection (4)(g) or (h) was given more
than six months before the application was lodged with the Registrar-General, the
Registrar-General may reject the schedule of |ot entitlements or the certificate referred
to in subsection (4)(h).

The certificate from the Devel opment Assessment Commission under section 51 of
the Devel opment Act 1993 expires at the expiration of one year after the application
for amendment of the plan was lodged with the Registrar-General unless the
Registrar-General extends the life of the certificate.

53—Status of application for amendment of plan

)

e

©)

4)

An application by acommunity corporation for the amendment of a deposited
community plan will, upon being lodged with the Registrar-General, be taken for the
purposes of the Real Property Act 1886 to be an instrument presented for registration
and will have priority over other instruments in accordance with section 56 of that
Act.

Subject to subsection (3), an application cannot be withdrawn or amended without the
consent of al the persons who have consented to the application.

The Registrar-General may permit an applicant, or a person who has consented to the
application, to amend the application in order to comply with this Act or the Real
Property Act 1886 or with a requirement of the Registrar-General under this Act or the
Real Property Act 1886.

The provisions of the Real Property Act 1886 that apply to, or in relation to,
instruments of a particular class will, subject to this Part, apply (with any necessary
adaptations or modifications) to, or in relation to, an application for the amendment of
adeposited community plan if amendment of the plan by the Registrar-General—

(8 would operate to vest in a person under section 55 the same kind of estate or
interest asis vested by registration of instruments of that class; or

(b) would discharge or otherwise extinguish an estate or interest in land under
section 55 of the same kind as is discharged or extinguished by registration of
instruments of that class.

54—Amendment of the plan

D

)

Where due application is made for the amendment of a deposited community plan, the
Registrar-General may amend the plan or substitute a new plan and in either case the
Registrar-General must amend or endorse any certificate of title affected by the
amendment, or cancel any such certificate and issue a new certificate or new
certificates.

If the Registrar-General substitutes a new plan, he or she must ensure that the
documents required by this Act to be filed with a deposited plan are filed with the new
plan.

2
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(3 Where the amendment affects the delineation of lots or common property to only a
minor extent (to be prescribed by regulation) the Registrar-General may dispense with
one or more of the following—

(8 theconsent of the holder of aregistered encumbrance;

(b) the endorsement of the scheme description by the relevant devel opment
authority;

(c) thecertificate from the Development Assessment Commission under
section 51 of the Development Act 1993;

(d) thecertificate from alicensed surveyor;
(e) thecertificate from aland valuer.

(4) Subject to this Division, the provisions of Part 3 apply to, and in relation to, the
amendment or substitution of a plan of community division under this Division asif
the application for amendment of the plan were an application for division under that
Part and the amendment or substitution of the plan were the deposit of the plan as
amended in the Lands Titles Registration Office.

55—Vesting etc of interests on amendment of plan

(1) Where an application by a community corporation for the amendment of a deposited
community plan states that an estate or interest in land is vested in a person,
amendment of the plan by the Registrar-General operates to vest the estate or interest
in that person to the extent to which it is not already vested in him or her.

(2) Anestatein fee simplewill vest in aperson under subsection (1) only if—

(@ the person was, immediately before amendment of the plan, the proprietor of
an estate or interest in some part, or the whole, of the land, shown on the plan;
or

(b) the personisan agent or instrumentality of the Crown or the Commonwealth
Crown or isentitled to acquire the land compulsorily under an Act or law of
the State or the Commonwealth.

(3 Where an application for the amendment of a deposited community plan states that an
estate or interest in land shown on the plan is discharged or otherwise extinguished,
whether wholly or in respect of part only of that land, amendment of the plan by the
Registrar-General operates to discharge or otherwise extinguish that estate or interest
wholly or in respect of that part of the land.

(4) Where amendment of aplan will operate to vest an estate or interest (other than an
estate in fee simple or an easement referred to in section 25) in a person, the terms on
which the estate or interest will be held must be specified by including themin, or
attaching them to, the application or by reference to another registered instrument.

(5) Wherethe estate or interest that vests on amendment of the plan is an easement, the
plan (or another plan referred to in the plan) must delineate the easement and the plan
or the application for amendment must specify which land is the dominant land (if
any) and which land is the servient land in respect of the easement.
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(6) Whereduty is payable under the Stamp Duties Act 1923 in relation to two or more
transactions that will be effected by the amendment of a plan of community division,
each of the transactions will be taken to be effected by a separate instrument for the
purpose of assessing duty.

56—M erging of land on amendment of plan

Subject to any provision to the contrary in an application for the amendment of a
deposited community plan, the following provisions apply where one or more pieces
of land are merged upon the amendment of the plan—

(@

(b)

(©)

subject to paragraph (b), if one of the pieces of land is subject to aregistered
encumbrance (other than alife estate, alease or an easement) the whole of the
land formed by the merger is subject to the encumbrance;

if an encumbrance (other than an easement or statutory encumbrance) is
registered over alot, or part of alot, that is merged with land that remains
common property after, or becomes common property upon, the amendment
of the community plan, the encumbrance is discharged in respect of that ot or
part lot;

if one, but not all, of the pieces of land is subject to alife estate or alease, the
life estate or lease is discharged by the merger in so far asit affects that piece
of land.

57—Alteration of boundaries of primary community parcel

(1) Thissection appliesif aprimary plan isto be amended by the inclusion of land from
outside the primary parcel or by the removal of land from the primary parcel.

(2) If part but not the whole of an alotment is to be included in the primary parcel or land
isto be removed from the parcel, the application under this Division will be taken to
be an application for division under Part 19AB of the Real Property Act 1886 as well
as being an application under this Division and accordingly—

@

(b)

(©)

both this Division and Part 19AB apply to, and in relation to, the application;
and

if part of an allotment isto be included from outside the parcel, the
application must be made jointly by the community corporation and the
registered proprietor of the allotment to be divided; and

the Registrar-General may direct that a combined plan or a substituted part or
parts of the plan or plans to be amended be lodged with the application.

(3) Subsection (2) does not apply where the only transfer of land to or from the parcel is
from or to the primary community parcel of another scheme.”

Note—
1

Pieces of land that can be dealt with separately are created by division under Part 19AB
of the Real Property Act 1886 (allotments) or by division under this Act (lots). If part of
an allotment is to be incorporated into a primary community parcel or part of a primary
parcel isto be merged with an allotment, deposit of a plan of division will be required
under Part 19AB. If however the only land involved in the alteration of the boundaries of
aprimary parcd island that forms part of, or will form part of, another primary parcel,
division under Part 19AB is not applicable.

4
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58—Amendment of plan pursuant to a development contract

(1) Theregistered proprietor of an estate in fee simple in a development lot may apply to
the Registrar-General for the division of the development lot in pursuance of the
development contract and for the consequential anendment of the community plan.

(2) The application must be in aform approved by the Registrar-General and must include
such information as the Registrar-General requires.

(3) The application must be accompanied by—

(@
(b)
(©
(d)

(€)

the fee prescribed by regulation; and
anew plan to be substituted for the existing plan; and
the duplicate certificate of title for the development lot; and

the certificate from the Development A ssessment Commission required by
section 51 of the Development Act 1993 in relation to the proposed
development of the land; and

a certificate from alicensed surveyor in the form prescribed by regulation
(which must be endorsed on the plan) certifying that the plan has been
correctly prepared to a scale prescribed by regulation in accordance with this
Act; and

(f) acertificate from aland valuer in the form prescribed by regulation (which
must be endorsed on the schedule of lot entitlements) certifying that the
scheduleis correct (the Registrar-General may refuse to accept the certificate
if given more than six months before the application is lodged); and

(g) any instrument, duly executed, that isto be registered on substitution of the
plan; and

(h)  such other documentary material as the Registrar-General may require.

(4) Theplan—

(@ must beinaform approved by the Registrar-General; and

(b) must divide the development lot in the manner required by the devel opment
contract; and

(c) must delineate the boundaries of the land and lots and common property into
which the community parcel is divided in amanner that allows those
boundaries to be ascertained; and

(d) must designate each lot by a distinguishing number; and

(e) mustinclude a schedule of lot entitlementsin relation to the lotsin aform
approved by the Registrar-General; and

(f) must asfar as practicable delineate the service infrastructure (but not that part
of the service infrastructure within the boundaries of a community lot if it
does not provide a service to any other lot or the common property); and

(g0 must delineate the streets, roads, thoroughfares, reserves or similar open

spaces (if any) that are, or will on amendment of the plan be, vested in a
council or prescribed authority or that have reverted or will revert to the
Crown; and
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(h) must delineate the easements (if any) of akind referred to in section 25; and
(i)  must comply with any requirements stipulated by the Registrar-General.

(5 Where—
(8 theapplication is made in accordance with this Act; and

(b) therequirements made by or under this Act in relation to the application have
been satisfied; and

(c) theplan conforms with the requirements of this Act,

the Registrar-General may substitute the plan for the plan previously deposited and the
provisions of this Act relating to the deposit of a plan apply in relation to the plan.

(6) The Registrar-General may permit the applicant to lodge a sheet or sheetsto be
substituted for a sheet or sheets of the deposited plan or to be added to it instead of
lodging a complete plan to be substituted for the existing plan.

(7) Where common property is created by the division of a development ot under this
section, the Registrar-General may cancel the certificate of title for the existing
common property and issue a new certificate for the existing and newly created
common property and for that purpose may require the community corporation to
produce the duplicate certificate of title for the existing common property.

59—Amendment by order of District Court

(1) TheDistrict Court may, on application under this section, order the amendment of a
community plan.

(2) Anapplication may be made under this section by—
(@ the community corporation; or
(b) theowner of acommunity lot or a development lot; or

(c) apersonwho holds aregistered encumbrance over acommunity lot or a
development lot; or

(d) inthe case of astrata scheme—an insurer of acommunity lot or any part of
the common property.

(3 Such an application may only be made—
(8 for the purpose of correcting an error in the plan; or
(b) for the purpose of varying the ot entitlements of the lots; or

(c) inthe case of astrata scheme—for the purpose of achieving amendments that
have become desirable in view of damage to buildings within the strata
scheme; or

(d) for the purpose of achieving any other amendments that are desirable in the
circumstances of a particular case.

(4) The Court may, on an application under this section, make one or more of the
following orders—

(@ anorder for amendment of the community plan;

(b) if the planisaprimary or secondary plan—an order for amendment of a
secondary or tertiary plan (if any) that divides a primary or secondary lot;

6 Thisversion is not published under the Legislation Revision and Publication Act 2002 [31.5.2007]



7.4.2003—Community Titles Act 1996
Amendment, amal gamation and cancellation of plans—Part 7
Amendment of community plans—Division 1

(©

(d)

any further orders that may be necessary to achieve justice between those
affected by the amendment;

incidental or ancillary orders.

(5) Wherean order for the amendment of acommunity plan is made, the Registrar-
General must, on lodgement of a copy of the order and any other documentary
material the Registrar-General requires, amend the plan in accordance with the order.

Division 2—Amalgamation of community plans

60—Amalgamation of plans

(1) Two or more deposited community plans may be amalgamated to form asingle
community plan under this division subject to the following restrictions—

(@

(b)

(©

(d)

aprimary plan can only be amalgamated with another primary plan and then
only if the primary parcels are contiguous;

a secondary plan can only be amalgamated with another secondary plan and
then only if both the secondary parcels form part of the same primary

scheme:*

atertiary plan can only be amalgamated with another tertiary plan and then
only if both the tertiary parcels form part of the same secondary scheme;*

astrata plan can only be amalgamated with another strata plan.*

(2) An application for amalgamation must be made jointly by the community corporations
affected by the proposed amalgamation in aform approved by the Registrar-General.

(3) The application must be accompanied by—

@
(b)

(©

(d)

()

(f)

(9)

the fee prescribed by regulation; and

the duplicate certificates of title for all of the lots and common properties
affected by the amalgamation; and

aplan of community division prepared in accordance with this Act that
divides the new community parcel into the same lots and common property as
the plansthat it replaces; and

a scheme description of the combined scheme that is consistent with the
scheme descriptions of the constituent schemes and is endorsed by the
relevant development authority; and

the by-laws for the new scheme authorised by a unanimous resolution of each
applicant corporation; and

a certificate from alicensed surveyor in the form prescribed by regulation
(which must be endorsed on the plan) certifying that the plan has been
correctly prepared to a scale prescribed by regulation in accordance with this
Act; and

acertificate from aland valuer in the form prescribed by regulation certifying
that the schedule of |ot entitlements included in the new community planis
correct (the Registrar-General may refuse to accept the certificate if given
more than six months before the application islodged); and
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(h)  where consequential amendmentsto a primary or secondary plan will be
required—such plans or parts of plans as the Registrar-General may require;
and

(i) such other documentary material as the Registrar-General may require.

(4) The applicants must provide evidence to the satisfaction of the Registrar-General that
the application is made in pursuance of a unanimous resolution of each applicant

corporation.
Note—
1 Amalgamation of secondary or tertiary plansin different schemes can be achieved by

amendment of the plans of each scheme under Division 1.

61—Per sons whose consents are requir ed

(1) The applicants must provide evidence to the satisfaction of the Registrar-General that
the following persons have given their consent to the amalgamation—

(8 apersonwho isthe owner of acommunity lot at the relevant time but who
did not have the opportunity of voting against the resolution of the
corporation authorising the proposed amalgamation because he or she was not
then a member of the corporation; and

(b) the prospective owner at the relevant time of a community lot; and
(c) theowner or prospective owner at the relevant time of a development lot; and

(d) aregistered encumbrancee or prospective encumbrancee at the relevant time
of acommunity lot or a development lot; and

(e) the personsreferred to in subsection (2).
(2) The consents of the following persons are required—

(8 wherethe plansto be amalgamated are primary plansand aprimary lot is
divided by a secondary plan—

(i) apersonwho isthe owner of a secondary lot at the relevant time but
who did not have the opportunity of voting against the proposed
amalgamation because he or she was not then a member of the
secondary corporation; and

(if) the prospective owner at the relevant time of a secondary lot; and

(iii) the owner or prospective owner at the relevant time of a development
lot in the secondary scheme; and

(iv) aregistered encumbrancee or prospective encumbrancee at the
relevant time of a secondary lot or development lot; and

(b) where the plans to be analgamated are primary plansand aprimary lot is
divided by a secondary plan and a secondary lot created by that plan is
divided by atertiary plan or where the plans to be amalgamated are secondary
plans and a secondary lot is divided by atertiary plan—

(i) apersonwhoisthe owner of atertiary lot at the relevant time but
who did not have the opportunity of voting against the proposed
amal gamation because he or she was not then a member of the
tertiary corporation; and
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©)

4)

©)

(if)  the prospective owner at the relevant time of atertiary lot; and

(iii) the owner or prospective owner at the relevant time of a development
lot in the tertiary scheme; and

(iv) aregistered encumbrancee or prospective encumbrancee at the
relevant time of atertiary lot or development lot.

The consent of the owner or an encumbrancee of alot is not required under this
section if before the relevant time an instrument had been presented for registration at
the Lands Titles Registration Office on the registration of which that person would
cease to be the owner or an encumbrancee of the lot.

The Registrar-General may dispense with the consent of a registered encumbrancee or
a prospective encumbrancee in relation to an easement that will not be affected by the
amalgamation.

In this section—

prospective encumbrancee in relation to a lot means a person who will hold a
registered encumbrance over the lot on registration of an instrument that has been
presented for registration at the Lands Titles Registration Office but has not been
registered;

prospective owner in relation to alot means a person who will be the owner of the lot
on registration of atransfer that has been presented for registration at the Lands Titles
Registration Office but has not been registered;

relevant time means the time at which the application for amalgamation is lodged with
the Registrar-General by the community corporations.

62—Deposit of amalgamated plan

)

e

Where—

(&) application is made in accordance with this Division for the amalgamation of
community plans; and

(b) therequirements of this Division in relation to the application have been
satisfied; and
(c) thenew community plan conforms with the requirements of this Act,

the Registrar-General must deposit the new plan in the Lands Titles Registration
Office.

When the Registrar-General deposits anew community plan in pursuance of an
application under this section—

(8 theexisting deposited community plans are cancelled;
(b) the Registrar-Genera must assign a number to the plan;
(c) theRegistrar-General must file with the plan—
(i) the new scheme description;
(i) the by-lawsfor the new scheme;
(iii) the development contracts (if any) filed with the previous plans;
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(d) the Registrar-Genera must issue new certificates of title for the lots and
common property;

(e) theexisting community corporations are dissolved and a new community
corporation is created;

(f) theassetsand liabilities of the old community corporations vest in or attach to
the new corporation;

(g) thecommon property vestsin the owners of the community lots.
3 If—

(8 aneasement is appurtenant to the common property shown on one or more
(but not al) of the plans to be amalgamated; and

(b) the consent of the owner of the servient land and of all persons who appear
from the Register Book to hold a registered encumbrance over the servient
land (other than an easement that will not be affected) is endorsed on the
application for amalgamation,

the easement will, upon amalgamation of the community plans, be appurtenant to the
common property of the parcel formed by the amalgamation.

(4) On the amalgamation of two or more secondary or tertiary plans under this Division—

(@ theprimary or secondary lots divided by those plans are amalgamated into a
single primary or secondary lot and the lots from which that lot is formed
cease to exist; and

(b) the Registrar-Genera must make appropriate amendments to the primary or
secondary plan that created those lots.

63—Effect of amalgamation on development contracts

The amalgamation of community plans does not affect the operation of a development
contract except to increase the number of persons who can take proceedings for its
enforcement.

Divison 3—Cancellation of community plans

64—Cancellation by Registrar-General or Court
(1) A deposited community plan may be cancelled—
(& on application by the community corporation to the Registrar-General; or
(b) by order of the District Court.

(2) If aprimary lot created by aprimary plan has been divided by a secondary plan, the
primary plan cannot be cancelled until the secondary plan has been cancelled and if a
secondary lot created by a secondary plan has been divided by atertiary plan, the
secondary plan cannot be cancelled until the tertiary plan has been cancelled.

65—Application to the Registrar-Gener al

An application to the Registrar-General must be in aform approved by the Registrar-
Genera and must be accompanied by—

(@ thefee prescribed by regulation; and
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(b) if the application isfor the cancellation of a primary plan—a plan that
delineates the outer boundaries of the primary parcel; and

() unlessthe Registrar-General directs otherwise—the duplicate certificate of
title for every lot and the common property and the duplicate instruments (if
any) for the registered encumbrances (if any) over the lots; and

(d) if the plan includes a development lot or lots—

(i) ascheduleof lot entitlementsin aform approved by the Registrar-
General setting out lot entitlements determined in accordance with
section 68 for the community |ots and the development lot or lots;
and

(i) acertificate from aland valuer certifying that the schedule of |ot
entitlements is correct (the Registrar-General may refuse to accept
the certificate if given more than six months before the application is
lodged); and

(e) such other documentary material as the Registrar-General may require.

66—Per sons whose consent isrequired

(1) The corporation must provide evidence to the satisfaction of the Registrar-General that
the following persons have given their consent to the application—

(8 theownersat the relevant time of the community lots and the devel opment
lots (if any); and

(b) the prospective owner at the relevant time of acommunity lot or a
development lot; and

(c) aregistered encumbrancee or prospective encumbrancee at the relevant time
of acommunity lot or development lot.

(2) The consent of the owner or an encumbrancee of alot is not required under this
section if before the relevant time an instrument had been presented for registration at
the Lands Titles Registration Office on the registration of which that person would
cease to be the owner or an encumbrancee of the lot.

(3 TheRegistrar-General may dispense with the consent of a registered encumbrancee or
prospective encumbrancee in relation to an easement that will not be affected by the
cancellation.

(4) Inthissection—

prospective encumbrancee in relation to a lot means a person who will hold a
registered encumbrance over the lot on registration of an instrument that has been
presented for registration at the Lands Titles Registration Office but has not been
registered;

prospective owner in relation to alot means a person who will be the owner of the ot
on registration of atransfer that has been presented for registration at the Lands Titles
Registration Office but has not been registered;

relevant time means the time at which the application for cancellation is lodged with
the Registrar-General by the community corporation.
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67—Application to the Court
(1) An application to the Court for an order cancelling acommunity plan may be made
by—
(8 thecommunity corporation; or
(b) theowner of acommunity lot or a development lot; or

(c) apersonwho has aregistered encumbrance (excluding an easement) over a
community lot or a development lot.

(2) If the Court makes an order for the cancellation of a community plan, the community
corporation must lodge with the Registrar-General—

(@ an application to note the order in aform approved by the Registrar-General;
and

(b) thefee prescribed by regulation; and
(c) acopy of the order; and

(d) if the planisaprimary plan—a plan that delineates the outer boundaries of
the primary parcel; and

(e) theduplicate certificates of title for the lots and common property and the
duplicate instruments (if any) for registered encumbrances (if any) over the
lots (except any duplicate certificates and instruments exempted from
production by the Court); and

(f) if the plan includes a development lot or lots—

(i) ascheduleof lot entitlementsin aform approved by the Registrar-
General setting out lot entitlements determined in accordance with
section 68 for the community lots and the development lot or lots;
and

(i) acertificate from aland valuer certifying that the schedule of ot
entitlements is correct (the Registrar-General may refuse to accept
the certificate if given more than six months before it is lodged).

68—L ot entitlements

(1) Thelot entitlement of acommunity lot or a development lot for the purposes of
section 65(d) or 67(2)(f) is a number assigned to the lot that bearsin relation to the
aggregate of the lot entitlements of all of the lots defined on the community plan
(within atolerance of plus or minus 10 per cent) the same proportion that the value of
the lot bears to the aggregate value of those lots.

(2) Thelot entitlement of alot must be expressed as a whole number.
(3 Theunimproved value of the lots will be used to establish ot entitlements.

(4) Inthecaseof astratalot thiswill be taken to include the value of the part of the
building containing or comprising the lot without taking into account the value of
fixtures or other improvements.
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69—Cancellation
(1) TheRegistrar-General must, if he or sheis—

@

(b)

in the case of an application to cancel a plan—satisfied that the application
conforms with the requirements of this Act; or

in the case of an order by the Court for cancellation of a plan—satisfied that
all terms of the order and the requirements of this Act that are to be complied
with before the plan is cancelled have been complied with,

cancel the community plan by making an endorsement to that effect on the plan and
making a note of the cancellation in the Register Book on every certificate affected by
the cancellation.

(2) On cancellation of acommunity plan—

(@

(b)
(©
(d)

()

(f)
(9)

(h)

the land formerly comprised in the community parcel vestsin fee simplein
the owners of the former community and development lots (if any) as tenants
in common in proportions fixed by reference to the lot entitlements of their
respective lots,

alease over alot or the common property is extinguished;
al internal easements are extinguished;

an easement over alot or the common property where the dominant land is
outside the community parcel (or where thereis no dominant land) is
unaffected;

an easement that was appurtenant to part, but not the whole, of the
community parcel will be appurtenant to the whole of the land formerly
comprised in the community parcel if the owner of the servient land and all
persons who hold a registered encumbrance over the servient land (other than
an easement that will not be affected) consent to the cancellation of the plan;

the community corporation is dissolved,;

the liabilities of the former community corporation attach directly to the
owners of the former community lots jointly and severally (but they will be
entitled to contribution amongst each other in proportion to the lot
entitlements of the former community |ots);

subject to any order of the Court, the assets of the former community
corporation will be divided between the owners of the former community lots
in proportion to the lot entitlements of the former community lots.

(3) For the purposes of subsection (2)(a) the lot entitlements will be—

@

(b)

where the plan to be cancelled included a development lot—those set out in
the schedule lodged with the application for cancellation or for noting the
Court's order; or

where the plan did not include a development |ot—those set out in the
schedule included in the plan.

(4) For the purposes of subsection (2)(g) and (h) the lot entitlements will be those set out
in the schedule included in the plan.
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(5) Theestate vested in the owner of aformer lot under subsection (2)(a) will be subject
to—

(8 aneasement (other than an internal easement) over any of the former lots or
common property; and

(b) any encumbrance (other than alease) that was, immediately prior to the
cancellation of the community plan, entered on the origina certificate of his
or her lot.

(6) If when astrata plan was deposited in the Lands Titles Registration Office an
easement was partially extinguished so as not to pass through a strata lot created by
the plan, the easement will be reinstated on cancellation of the plan if arequest for
reinstatement is made to the Registrar-General by the registered proprietors of the
servient land and the dominant land (if any).

(7) On cancellation of aprimary plan, the primary parcel becomes an allotment for the
purposes of Part 19AB of the Real Property Act 1886 but if that land was comprised
of two or more allotments before division under this Act those allotments are not
revived.

(8 The cancellation of aplan of community division revokes the by-laws of the
community scheme and discharges the development contract or contracts (if any)
included in the scheme.

(9) For the purposes of subsection (2), the owner of aformer lot is the person who was the
owner of the lot immediately before the cancellation of the plan.

(20) In this section—

internal easement means an easement where both the dominant and servient land
comprised the whole or part of alot or the common property within the community
parcel.
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Part 8—Division of primary parcel under Part 19AB

70—Division of primary parcel under Part 19AB

(1) A primary community corporation may apply to the Registrar-General for the division
of the primary parcel under Part 19AB of the Real Property Act 1886 and for that
purpose the primary parcel will be taken to be an allotment within the meaning of
Part 19AB and the primary corporation will be taken to be the registered proprietor of
the primary parcel.

(2) Theplan of division lodged with the application must be endorsed with the consent
of—

(8 theownersof the primary lots and the owner of the development lot or lots (if
any) comprising the primary parcel; and

(b) if aprimary lot isdivided by a secondary plan—the owners of the secondary
lots and the owner of the development lot or lots (if any) comprising the
secondary parcel; and

(c) if asecondary lotisdivided by atertiary plan—the owners of the tertiary lots
and the owner of the development lot or lots (if any) comprising the tertiary
parcel,

as well asthe consents of the other persons required by Part 19AB Division 2 of the
Real Property Act 1886.

(3) If aprimary lot has been divided by a secondary plan or if a secondary lot created by
such aplan has been divided by atertiary plan, the plan of division under Part 19AB
may (with the approval of the relevant development authority) retain the primary or
secondary lot as an alotment.

(4) If aprimary lot referred to in subsection (3) isretained as a separate allotment, the
secondary plan will be taken to be a primary plan and any tertiary plan that divides a
lot created by that plan will be taken to be a secondary plan.

(5) If aprimary lot referred to in subsection (3) is not retained as a separate allotment but
asecondary lot that has been divided by atertiary plan is so retained, the tertiary plan
will be taken to be a primary plan.

(6) Theprimary plan iscancelled by the deposit of a plan of division under Part 19AB
and a secondary or tertiary plan (if any) is aso cancelled unless the primary or
secondary lot divided by the plan is retained as an alotment in the division.

(7) On cancellation of aprimary, secondary or tertiary plan under this section, the
primary, secondary or tertiary community corporation is dissolved and—

(a8 theliabilities of the former corporation attach directly to the owners of the
former community lots jointly and severally (but they will be entitled to
contribution amongst each other in proportions determined by reference to the
lot entitlements of the former lots);

(b) the assets of the former community corporation will be divided between the
owners of the former community lotsin proportions determined by reference
to the lot entitlements of the former lots.
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©)

(9)

The cancellation of a plan of community division on the deposit of a plan of division
under Part 19AB revokes the by-laws of the community scheme and discharges the
development contract or contracts (if any) included in the scheme.

If, on the division of a primary parcel under this Part, the land comprising the former
parcel istransferred to the owners of the former lots in the same shares asif the
community plan had been cancelled under Part 7 Division 3, no duty is payable under
the Samp Duties Act 1923 in respect of the transfer.

2
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Part 9—The community cor poration

Divison 1—Establishment of the cor poration
71—Establishment of cor poration

(1) A community corporation is established when a plan of community divisionis
deposited in the Lands Titles Registration Office.

(2) Thename of the corporation is"Community Corporation No. Incorporated"
where the number is the number of the deposited community plan.

(3) Theabbreviation "Inc." may be used in place of the word "Incorporated".

(4) The address of the corporation is the address of the corporation for the time being
shown on the certificate of title for the common property.

(5) Theaddress may be changed on application to the Registrar-General by the
corporation in aform approved by the Registrar-General.

73—Cor porate nature of community cor por ations
A community corporation is a body corporate and—
(@) has perpetual succession; and
(b) may sue and be sued in its corporate name; and

(c) hasthefunctions and powers assigned or conferred by or under this Act or
any other Act.

73—The cor poration's common seal
(1) A corporation must have acommon seal bearing its name.

(2) Thesea may only be used in amanner directed by the corporation in general meeting
or, if the corporation has not given such adirection, may only be used in the presence
of any two of the presiding officer, treasurer and secretary of the corporation both of
whom must sign the document to which the seal is affixed as witnesses.

(3 Whereal three of those offices are held by one person, the presence of that personis
sufficient for compliance with subsection (2).

74—Members of corporation

(1) The owners for the time being of the community lots" into which a community parcel
isdivided are the members of the corporation established on deposit of the plan.

(2) If aprimary lotisdivided by a secondary plan or a secondary lot isdivided by a
tertiary plan, the secondary or tertiary corporation (not the owners of the secondary or
tertiary lots) isamember of the primary or secondary corporation in respect of that
lot.

Note—
1 The owner of adevelopment lot is not amember of the corporation.
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75—Functions and power s of cor porations

D

@

©)

(4)

(®)
(6)

()

©)

(9)

The functions of a corporation are—

(8 toadminister, manage and control the common property for the benefit of the
owners of the community lots; and

(b) to maintain the common property and the property of the corporation in good
order and condition; and

(c) where practicable, to establish and maintain lawns or gardens on those parts
of the common property not required or used for any other purpose; and

(d) toenforce the by-laws and the development contracts (if any); and

(e) tocarry out the other functions assigned to it by this Act or conferred on it by
the by-laws.

Subject to this section, acommunity corporation has al the powers of a natural person
for the purpose of carrying out its functions as well as the powers conferred by the
other provisions of this Act.

A corporation's decision to erect a building on, or to make any other improvements to,
the common property (other than those referred to in subsection (1)(c)) must be made
by specia resolution.

A corporation's power to carry on businessis limited to—
(a) activities necessary or desirable to carry out its functions; and

(b) investment of money held by it that is not immediately required in carrying
out its functions in the same manner and subject to the same requirements as
atrustee investing trust funds under the Trustee Act 1936; and

() useof the common property or the property of the corporation to produce
income (but only if authorised by a unanimous resol ution of the corporation).

A community corporation can only delegate its functions or powers to the extent
permitted by regulation.

A delegation of functions or powers is revocable by the corporation at any time
notwithstanding any agreement to the contrary by the corporation.

A delegate of acommunity corporation who has adirect or indirect pecuniary interest
in any matter in relation to which he or she proposes to perform delegated functions or
powers must disclose the nature of the interest in writing to the corporation.

Maximum penalty: $15 000.

A delegate who is the owner of acommunity lot is not obliged by subsection (7) to
disclose an interest that he or she has in common with the owners of other community
lots.

It is a defence to a charge of an offence against subsection (7) to prove that the
defendant was not, at the time of the alleged offence, aware of hisor her interest in the
matter.

76—Presiding officer, treasurer and secretary

D

A community corporation must, by ordinary resolution, appoint a presiding officer,
treasurer and secretary.

2
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(2) Subject to this section, the offices of presiding officer, treasurer and secretary must be
held by natural personswho are members of the corporation.

(3 Inthe case of acommunity scheme—

(8 comprising ten community lots or less—two or all of those offices may be
held by one person;

(b) comprising eleven or more community lots—two of those offices may be held
by one person.

(4) A person for the time being appointed by abody corporate that is a member of a
corporation to attend and vote at meetings of the corporation isamember of the
corporation for the purposes of subsection (2).

(5) If the community parcel is subject to aleaseback arrangement the corporation may
appoint a person, or persons (who need not be a member, or members, of the
corporation), nominated by the lessee to hold one, two or all of the offices of presiding
officer, treasurer and secretary.

(6) Thepresiding officer, treasurer and secretary must be appointed for aterm that expires
at or before the next annual general meeting of the corporation.

(7) Theoffice of a person appointed under this section becomes vacant if he or she—
(@ dies; or
(b) completes hisor her term of office and is not reappointed; or

(c) inthe case of aperson who was a member of the corporation when he or she
was appointed to the office—ceases to be a member of the corporation; or

(d) inthe case of aperson appointed by abody corporate that is a member of the
corporation to attend and vote at meetings—ceases to hold that appointment;
or

(e) resigns by written notice to the secretary or, in the case of the secretary, to the
presiding officer; or

(f)  becomes bankrupt or applies to take the benefit of alaw for the relief of
insolvent debtors; or

(g) isconvicted of an indictable offence or sentenced to imprisonment for an
offence; or

(h) isremoved from office by special resolution of the corporation.

(8 A resolution referred to in subsection (7)(h) can only be passed on one or more of the
following grounds—

(& misconduct;
(b) neglect of duty;
(c) incapacity or failureto carry out satisfactorily the duties of the office.

(99 A community corporation may appoint or engage a person to assist the presiding
officer, treasurer or secretary.
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77—Cor poration's monetary liabilities guaranteed by members

D

e

©)

Subject to subsection (3), if acommunity corporation defaults in payment of a
monetary liability, the liability is enforceable against the members of the corporation
jointly and severally.

The members have aright of contribution amongst themselves in proportion to the lot
entitlements of their lots.

If the liability was incurred when the community parcel was subject to a leaseback
arrangement and was not authorised by an ordinary resolution of the corporation (or
by a specia or unanimous resolution where required by some other provision of this
Act), the liability is enforceable against the lessee but not against the members of the
corporation.

78—Non-application of Corporations Act 2001

The following matters are declared to be excluded matters for the purposes of
section 5F of the Corporations Act 2001 of the Commonwealth in relation to the
whole of the Corporations legislation to which Part 1.1A of that Act applies:

(& acommunity corporation;

(b) any act or omission of any person, body or other entity in relation to a
community corporation.

Division 2—General meetings

79—First general meeting

D

)

The developer must convene a general meeting of the community corporation within
three months after the day on which two or more community lots are first owned by
different persons.

Maximum penalty: $15 000.

A member of the corporation may convene the first meeting if the developer fails to
do so.

80—Business at thefirst general meeting

D

The developer must deliver to the corporation at the first general meeting—

(8 acopy of the plan of community division deposited in the Lands Titles
Registration Office which shows the service infrastructure by which the lots
and common property are provided with water, gas, electricity and other
services,; and

(b) acopy of—
(i) the scheme description (if any); and
(i) theby-laws; and
(iii) the development contract or contracts (if any),
filed by the Registrar-General with the deposited plan; and

(c) acopy of specifications, diagrams and drawings relating to the buildings or
other improvements (if any) on the community parcel; and
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(d) theduplicate certificate of title for the common property; and

(e) al policies of insurance taken out by the devel oper; and

(f) astatement of the corporation’s assets and liabilities; and

(g) anexpenditure and contribution statement complying with section 113; and
(h) books of account and other records relating to the corporation; and

(i) thecorporation'scommon seal; and

(j)) acopy of al other documents in the developer's possession that are likely to
be of use to the corporation.

Maximum penalty: $15 000.
(2) Thefollowing matters must be addressed at the first general meeting—
(@ the appointment of the presiding officer, treasurer and secretary;
(b) thecustody of the corporation's common seal and the manner of its use;

(c) thecorporation's recurrent and non-recurrent expenditure in itsfirst financial
year and the amount to be raised by contributions from owners of community
lots to cover that expenditure;

(d) theappointment of an auditor of the corporation's accountsin itsfirst
financial year or a special resolution that the accounts for that year need not
be audited,;

(e) such other matters as are required by regulation.

(3 If adocument of akind referred to in subsection (1) comes into the possession of the
developer within 12 months after the corporation's first general meeting, the devel oper
must deliver it, or acopy of it, to the corporation.

Maximum penalty: $15 000.
81—Convening of general meetings
(1) A genera meeting (other than the first general meeting) may be convened—
(& by the presiding officer, treasurer or secretary of the corporation; or
(b) by any two members of the management committee of the corporation; or
(c) by amember or members of the corporation—

(i) thevaue of whose lot entitlement or combined lot entitlementsis
20 per cent or more of the aggregate value of all the lot entitlements,
or

(i)  who holds, or who together hold, 20 per cent or more of the total
number of community lots in the scheme; or

(d) onthe order of aMagistrates court.

(2) A meeting (including the first general meeting) is convened by giving written notice
of the day, time and place of the meeting to al members of the corporation at least 14
days before the date of the meeting.

(3 Theday, timeand place of the meeting must be reasonably convenient to a majority of
the members of the corporation.

[31.5.2007] Thisversion is not published under the Legislation Revision and Publication Act 2002 5



Community Titles Act 1996—7.4.2003
Part 9—The community corporation
Division 2—General mesetings

(4) The notice convening a general meeting must set out the agenda for the meeting.
(5) Theagendamust include—

(8 thetext of any unanimous or special resolutions to be moved at the meeting;
and

(b) amotion confirming the minutes of the previous general meeting; and

() inthe case of thefirst general meeting—the matters required to be dealt with
by section 80(2); and

(d) inthe case of an annual general meeting—
(i) presentation of the accounts for the previous financial year; and

(i) inthe case of acorporation that is required to have its annual
statement of accounts audited—the appointment of an auditor of the
accounts for the current financial year; and

(iii) contributions to be paid by members for the current financial year;
and

(iv) such other matters as are required by regulation.

82—Annual general meeting

(1) Theannua general meeting of a primary community corporation must be held within
three months after the commencement of each financial year.

(2) Theannual general meeting of a secondary or tertiary community corporation must be
held within one month after the annual general meeting of the primary or secondary
corporation of which it is a member.

83—Procedure at meetings

(1) Thepresiding officer of a corporation will preside at general meetings of the
corporation.

(2) Thedeveloper (or one of the developersif there are two or more), or the person
appointed by the developer to attend and vote on the developer's behalf, will preside at
the first meeting of the corporation until the presiding officer has been appointed.

(3 Inthe absence of the presiding officer, a person present may be appointed to preside at
the meeting by the persons present and entitled to vote at the meeting.

(4) Thequorum for the transaction of business at a general meeting is determined by
dividing the number of persons entitled to attend and vote at the meeting by two,
disregarding any fraction and adding one.

(5 If aquorum isnot present within half an hour of the time appointed for a general
meeting—

(8 the members present must appoint—

(i) another day for the meeting being at least seven days but not more
than 14 days later; and

(if) thetimeand place for the meeting; and
(b) the meeting stands adjourned to that day at that time and place; and
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(6)

(1)

©)
9)

(c) if aquorumisnot formed at the adjourned meeting within half an hour, the
persons present who are entitled to vote constitute a quorum.

Where a meeting of a corporation is adjourned under subsection (5), the secretary of
the corporation must cause reasonabl e notice of the day, time and place of the
adjourned meeting to be given in writing to the members of the corporation.

Except where otherwise provided by this Act or by the by-laws of a community
corporation, the decisions of the corporation in general meeting will be made by
ordinary resolutions.

A corporation must cause accurate minutes to be kept of proceedings at its meetings.

Subject to this Act and the by-laws, a corporation may determine procedures at its
meetings.

84—V oting at general meetings

)
)

©)

(4)

(®)

(6)

()

Subject to this section the owner of acommunity lot is entitled to attend and vote at
general meetings of the corporation.

The owner of adevelopment lot is not entitled to attend or to vote at general meetings
in his or her capacity as the owner of that lot.

Subject to subsection (8), an owner (whether a secondary or tertiary corporation or
any other body corporate or a natural person) may nominate another person to attend
and vote at meetings on his or her behalf.

Subject to subsection (8), where there is more than one owner of alot, a person (who
may, but need not, be one of the owners) may be nominated by all of the ownersto
vote on their behalf.

A nomination referred to in subsection (3) must be made by written notice to the
secretary of the corporation and may be revoked at any time by the owner by
subsequent written notice to the secretary.

A nomination referred to in subsection (4)—

(& must be made by written notice to the secretary of the corporation by al of
the owners of thelot;

(b) must specify the meeting or meetings to which it relates;

(c) may berevoked at any time by one of the owners by written notice to the
secretary.

Where there is more than one owner of alot and there is no person who is entitled to
vote on behalf of the owners pursuant to a nomination under subsection (4), the
following provisions apply—

(@ if only one of the owners attends a meeting—the vote is exercisable by that
person;

(b) if two or more of the owners attend a meeting—the vote is exercisable by one
of them in accordance with an agreement between all the owners attending
the meeting but, if there is no such agreement, none of them is entitled to
vote.
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©)

(9)

(10)

(11)

(12)
(13)
(14)

(15)

Subject to subsection (9), the developer or an associate of the developer cannot be
nominated under subsection (3) or (4) if one or more of the community lotsis used, or
isintended to be used, solely or predominantly for residential purposes.

Subsection (8) does not apply if the community parcel is subject to a leaseback
arrangement.

A person who is nhot an owner of acommunity lot but has been nominated by an
owner or ownersto attend and vote at a general meeting of the corporation, must be
regarded as amember of the corporation for the purposes of proceedings at the
meeting.

The owner of alot may exercise an absentee vote on a proposed resolution by giving
the secretary written notice of the proposed vote at least six hours before the time of
the meeting.

A member attending a meeting of a corporation may demand a written ballot on any
question.

The ballot will be taken in such manner as the person presiding at the meeting thinks
fit.

A vote cannot be exercised in relation to alot unless all amounts payable to the
corporation in respect of the lot have been paid.

If the number of votes supporting aresolution is equal to the number of votes against
the resolution, the resolution is lost.

85—Nominee's duty to discloseinterest

D

@

©)

A person (whether a co-owner of alot or not) who has been nominated to attend and
vote at meetings of a community corporation on behalf of another person and who has
adirect or indirect pecuniary interest in any matter to be voted on at a meeting must—

(& ifitispracticableto do so, disclose the nature of the interest to his or her
principal before the vote is taken; or

(b) inany other case, disclose the nature of the interest to hisor her principal as
soon as practicable after the vote is taken.
Maximum penalty: $15 000.

A co-owner of alot isnot obliged by subsection (1) to disclose an interest that he or
she hasin common with his or her other co-owners.

It is adefence to a charge of an offence against subsection (1) to prove that the
defendant was not, at the time of the alleged offence, aware of hisor her interest in the
matter.

86—V oting by a community cor poration asa member of another community

D

cor por ation

A secondary corporation that is amember of a primary corporation or atertiary
corporation that is a member of a secondary corporation may vote at a meeting of the
primary or secondary corporation if it has been authorised to do so by resolution of its
members.

8
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(2) When determining whether a resolution of acommunity corporation is a unanimous
resolution, the vote of a secondary or tertiary corporation (that is a member of the
corporation) that is cast in favour of the resolution—

(& will be counted in favour of the resolution if it was authorised by a
unanimous resolution of the secondary or tertiary corporation;

(b)  will be taken to be cast against the resolution if it was not authorised by a
unanimous resolution of the secondary or tertiary corporation.

(3) When determining whether a resolution of a community corporation is a special
resolution, the vote of a secondary or tertiary corporation that is a member of the
corporation will only be counted if it was authorised by a special resolution of the
secondary or tertiary corporation.

87—V alue of votes cast at general meeting

(1) Thenumber of votes that may be cast in respect of each community lot on any matter
arising for decision at a general meeting of a community corporation is—

(a8 if oneor more of thelotsis used, or isintended to be used, solely or
predominantly for residential purposes—one;
(b) inany other case—
(i) the number prescribed for that purpose by the by-laws; or
(if) if the by-laws do not prescribe a number—one.

(2) A unanimous resolution isrequired to vary the number of votes prescribed by the by-
laws that may be cast in respect of each community lot.

(3) If the developer owns one or more, but not all, of the community lots in a community
parcel he or sheis entitled to the aggregate of the votes determined in accordance with
subsection (1) in respect of those lots or to a number of votes equivalent to the
aggregate of the votes determined in accordance with that subsection that may be

exercised by all the other members of the corporation, whichever is the lesser.’
Note—
1 The effect of this provision is that the voting power of the developer can never be greater
than the combined voting power of the other members of the corporation.

88—Special resolutions—three lot schemes

(1) Thissection appliesto acommunity corporation if there are three community lotsin
the community scheme and the owner of each lot is entitled to one vote in respect of
his or her lot.

(2) A resolution of acommunity corporation to which this section appliesis a special
resolution if—

() atleast 14 days notice setting out the text of the proposed resolution has been
served on al the owners of the community lots; and

(b) theresolution is passed at a properly convened meeting of the corporation at
which either no vote, or only one vote, is cast against the resolution.
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89—Revocation etc of decisions by cor poration

D

)

©)

A decision that is required by this Act to be made by unanimous resolution of a
community corporation may be varied or revoked by a unanimous resolution of the
corporation.

A decision that is required by this Act to be made by a special resolution of a
corporation may be varied or revoked by a special resolution of the corporation.

All other decisions of a corporation may be varied or revoked by an ordinary
resolution of the corporation.

Division 3—M anagement committee

90—Establishment of management committee

)

@
©)

(4)

®)

(6)

A community corporation may (but is not obliged to) establish a management
committee.

A committeeis established by ordinary resolution of the corporation.

The members of acommittee must be natural persons and must include the presiding
officer, the treasurer and the secretary of the corporation.

Subject to subsection (6), where each of the community lotsis used, or isintended to
be used, solely or predominantly for residential purposes, all the members of the
committee must be members of the corporation and for that purpose a person for the
time being appointed by a body corporate that is a member of the corporation to attend
and vote at meetings of the corporation will be taken to be a member of the
corporation.

Where one or more of the community lots are not used, or intended to be used, solely
or predominantly for residential purposes, the committee may be comprised of or
include persons who are not members of the corporation.

Where the community parcel is subject to aleaseback arrangement, the management
committee may consist of one or more persons nominated by the lessee and appointed
by ordinary resolution of the corporation.

91—Term of office

D

e

A member of the committee must be appointed for aterm that expires at or before the
next annual general meeting of the corporation.

A member's office becomes vacant if the member—
(@ dies; or
(b) completes hisor her term of office and is not reappointed; or

(c) inthe case of aperson who was a member of the corporation when he or she
was appointed to the office—ceases to be a member of the corporation; or

(d) inthe case of amember who isthe presiding officer, treasurer or secretary of
the corporation—ceases to hold that office and does not hold either of the
other of those offices; or

10
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(e) inthe case of any member other than the presiding officer, treasurer or
secretary of the corporation—resigns by written notice to the secretary of the
corporation; or

(f)  becomes bankrupt or applies to take the benefit of alaw for the relief of
insolvent debtors; or

(g) isconvicted of anindictable offence or sentenced to imprisonment for an
offence; or

(h) isremoved from office by ordinary resolution of the corporation.

(3 A resolution referred to in subsection (2)(h) can only be passed on one or more of the
following grounds:

(@ misconduct;
(b) neglect of duty;
(c) incapacity or failureto carry out satisfactorily the duties of the office.

92—Functions and power s of committees

(1) Subject to any limitations imposed by the corporation, it is the function of a
management committee to carry out the functions and perform the duties of the
corporation within the limits of the committee's powers.

(2) Subject to this Act and to any limitations imposed by the corporation or by the by-
laws of the community scheme, a management committee has full power to transact
any business of the corporation.

(3) A committee cannot delegate its functions or powers but a community corporation
may appoint or engage a person to assist the committee in the performance of the
committee's functions.

(4) A committee does not have power to do anything for which a specia or unanimous
resolution of the corporation is required.

93—Convening of committee meetings

(1) A meeting of a management committee may be convened by the presiding officer,
treasurer or secretary of the corporation or by any two members of the committee.

(2) A meeting is convened by giving written notice of the day, time and place of the
meeting to al members of the committee at |east three days before the date of the
meeting.

(3 Theday, timeand place of the meeting must be reasonably convenient to a majority of
the members of the committee.

(4) The notice convening a meeting must set out the agenda for the meeting.

94—Pr ocedur e at committee meetings

(1) Thepresiding officer will preside at committee meetings but in his or her absence the
members present may appoint a member to preside at that meeting.

(2) Thequorum for the transaction of business at a committee meeting is determined by
dividing the number of members of the committee by two, disregarding any fraction
and adding one.
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(3) A decision supported by a majority of the members present at a management
committee meeting is a decision of the committee.

(49 A member of acommittee may appoint another person to act as his or her proxy at a
committee meeting that the member is unable to attend.

(5) The person appointed must, if each of the community lotsis used, or isintended to be
used, solely or predominantly for residential purposes, be another member of the
committee or amember of the community corporation.

(6) A decisionismade by acommittee without meeting if—

(a8 written notice setting out the proposed decision is served on every member of
the committee; and

(b) within seven days after the notice is served on all members of the committee
amajority of the members give written notice to the secretary setting out the
proposed decision and expressing their agreement with it.

(7) A management committee must cause accurate minutes to be kept of proceedings at its
meetings.

(8 Subject to this Act, the by-laws and to any direction of the community corporation, a
committee may regulate procedures at its meetings as it thinks fit.

95—Disclosur e of interest

(1) A member of acommittee who has adirect or indirect pecuniary interest in a matter
under consideration by the committee—

(8 must disclose the nature of the interest to the committee; and

(b) must not take part in any deliberations or decisions of the committeein
relation to that matter.

Maximum penalty: $15 000.

(2) Itisadefenceto acharge of an offence against subsection (1) to prove that the
defendant was not, at the time of the alleged offence, aware of his or her interest in the
matter.

(3) A disclosure under this section must be recorded in the minutes of the committee.
(4) Inthissection—

pecuniary interest of amember of a committee does not include an interest arising
solely from the fact that the member is al'so a member of the community corporation.

96—Members duties of honesty

(1) A member of acommittee must at all times act honestly in the performance of his or
her duties.

Maximum penalty:

(@ if anintention to deceive or defraud is proved—$15 000 or four years
imprisonment;

(b) inany other case—$4 000.
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(2) A member of acommittee must not make improper use of hisor her official position
to gain a personal advantage for himself, herself or another.

Maximum penalty: $15 000 or four years imprisonment.

97—Casual vacancies

A management committee may co-opt a suitable person to fill acasual vacancy in the
membership of the committee.

98—Validity of acts of a committee

If amanagement committee acts honestly, a vacancy in its membership or the
subsequent discovery of adefect affecting the appointment of a member, or the right
of aperson to act as a member, does not invalidate the act of the committee.

99—I mmunity from liability

(1) A committee member is not liable for an act or omission while acting, or purportedly
acting, as a committee member unless the act or omission was dishonest or negligent.

(2) A liability that would, but for subsection (1), attach to a committee member attaches
instead to the corporation or, where the community parcel is subject to aleaseback
arrangement, to the lessee.

Division 4—Appointment of administrator

100—Administrator of community corporation's affairs
(1) TheDistrict Court may, on application by—
(& acommunity corporation; or
(b) acreditor of acommunity corporation; or
(c) theowner of acommunity lot or adevelopment lot; or

(d) apersonwho holds aregistered encumbrance over acommunity lot or a
development lot,

appoint an administrator of the community corporation, or remove or replace an
administrator previously appointed.

(2) Anadministrator has, while the appointment remainsin force, full and exclusive
power to administer the affairs of the community corporation (including power to do
anything for which a special or unanimous resolution of the corporation is required).

(3 Theadministrator must comply with any directions that the court may give from time
to time.

(49) Theremuneration of an administrator will be fixed by the court and is payable from
the corporation’s funds.

(5) Theadministrator may, by written instrument, delegate any of his or her powers.
(6) A delegation under subsection (5)—

(& may be made on such conditions as the administrator thinks fit; and

(b) isrevocableat will; and
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(1)

(8)

(9)

(c) does not derogate from the power of the administrator to act in any matter
personally.

A person to whom powers have been delegated under subsection (5) who has a direct
or indirect pecuniary interest in any matter in relation to which he or she proposesto
exercise delegated powers must disclose the nature of the interest in writing to the
administrator.

Maximum penalty: $15 000.

It is a defence to a charge of an offence against subsection (7) to prove that the
defendant was not, at the time of the alleged offence, aware of his or her interest in the
matter.

A person who—
(@) isappointed as an administrator; or
(b) isremoved or replaced as an administrator,

must, within 14 days, give the Registrar-General written notice of his or her
appointment, removal or replacement together with such supporting evidence as the
Registrar-General requires.

(10) The Registrar-General must file the notice with the plan of community division.
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Part 10—Property management

Divison 1—Power s of cor poration to maintain integrity of the
community scheme

101—Power to enforce duties of maintenance and repair etc

(1) A community corporation may, by notice in writing to the owner of alot, require the
owner—

(8 tocarry out specified work in pursuance of a duty of maintenance or repair
imposed on the owner by this Act or the by-laws,

(b) to carry out specified work to remedy—

(i) abreach of this Act or the by-laws by the owner or aformer owner
or an occupier or former occupier of the lot; or

(i) adituation that is likely to result in a breach of this Act or the by-
laws;

(c) tocarry out specified work required to be carried out on the lot by a council
or other public authority.

(2) Subject to subsection (4), if the owner of alot does not comply with arequirement
imposed under this section within the time allowed in the notice, a person or persons
authorised by the corporation may (using such force as may be reasonably necessary
in the circumstances) enter the lot and carry out the specified work.

(3) A power of entry must not be exercised under subsection (2) unless the owner of the
lot has been given reasonabl e notice of the proposed entry.

(4) A person must not use force to enter a stratalot or a building on any other lot under
subsection (2) except pursuant to an order of the Magistrates Court authorising the
entry.

(5) Any cost reasonably incurred by the corporation in having work carried out under this
section may be recovered as a debt from the owner of thelot.

(6) Where—
@ —

(i) theowner of alot incurs costs in complying with a notice under
subsection (1); or

(if) the corporation recovers costs from the owner of alot under
subsection (5); and

(b) the circumstances out of which the work was required are attributable to the
act or default of another person,

the owner of the ot may recover those costs from that other person as a debt.

(7)  Whereacommunity parcel is subject to aleaseback arrangement, this section applies
to, and in relation to, the lessee instead of the owners of the community lots.
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102—Alterations and additionsin relation to strata schemes

D

)

©)

(4)

©)

(6)

(1)

A person must not carry out prescribed work in relation to astrata lot unless the
person is authorised to do so—

(8 whereeach of the lots comprised in the strata scheme is used, or is intended
to be used, solely or predominantly for non-residential purposes—by the by-
laws of the strata scheme; or

(b) inany other case—by special resolution of the community corporation.

Where a person acts in contravention of this section, the corporation may, by noticein
writing to the owner of the lot, require him or her to carry out, within areasonable
period fixed in the notice, specified work—

(8 toremedy any structural deficiency caused by the work; or
(b) torestorethelot toits previous state.

If the owner of alot does not comply with arequirement imposed under this section
within the time allowed in the notice, a person or persons authorised by the
corporation may enter the lot and carry out the specified work.

A power of entry must not be exercised under subsection (3) unless the owner of the
lot has been given reasonabl e notice of the proposed entry.

A person may only use force to enter alot under subsection (3) pursuant to an order of
the Magistrates Court authorising the entry.

Any cost reasonably incurred by the corporation in having work carried out under this
section may be recovered as a debt from the owner of thelot.

In this section—

prescribed work in relation to alot means—
(& theerection, alteration, demolition or removal of abuilding;
(b) thealteration of the external appearance of a building.

Division 2—I nsurance

103—I nsurance of buildings etc by community cor por ation

D

@

A community corporation must insure—
(@ thebuildings and other improvements (if any) on the common property; and

(b) inthe case of a strata scheme—the building or buildings divided by the strata
plan.

Maximum penalty: $15 000.
The insurance—

(8 must be against risks that a normally prudent person would insure against and
risks that are prescribed by regulation; and

(b) must befor the full cost of replacing the buildings or improvements with new
materials; and

2
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(c) must cover incidental costs such as demoalition, site clearance and architect's
fees.

(3 Intheevent of aclaim, any excess or shortfall resulting from under insurance must be
met by the corporation.

104—Other insurance by community cor poration
(1) A community corporation must insure itself—
(@) against risksthat anormally prudent person would insure against; and

(b) against such other risks as are prescribed by regulation.
Maximum penalty: $15 000.

(2) Theamount of the insurance must be the amount that a normally prudent person
would insure for but in the case of bodily injury must be at least ten million dollars or
such greater amount asis prescribed by regulation.

105—Application of insurance money

A community corporation must, subject to a unanimous resolution to the contrary,
apply money received by it under a policy of insurance and any excess or shortfall that
it isrequired to meet in making good the loss in respect of which the money was paid.

106—I nsuranceto protect easements

(1) Where support or shelter required by an easement pursuant to this Act is provided by a
building situated on alot, the owner of the ot must insure the building against risks
that anormally prudent person would insure against for the full cost of replacing the
building with new materials and must insure against incidental costs such as
demoalition, site clearance and architect's fees.

Maximum penalty: $15 000.

(2) A personwho isrequired by subsection (1) to insure a building must provide to the
community corporation such evidence asis required by the regulations of hisor her
compliance with that requirement.

Maximum penalty: $500.

107—Offencesrelating to failuretoinsure

(1) The developer must take out the insurance required by this Division in respect of a
community scheme for the benefit of the community corporation before the plan of
community division is deposited in the Lands Titles Registration Office and must
maintain that insurance in force for at least 6 months after the deposit of the plan.

Maximum penalty: $15 000.

(2) A person who owns a community lot must not enter into a contract to sell the lot
unless—

(@ theinsurance required to be taken out under this Division by or on behalf of
the community corporation has been taken out and isin force; or
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(b) theowner, or a person acting on behalf of the owner, has, before the
purchaser signs the contract, served personally on the purchaser a written
statement that the insurance required to be taken out under this Division by or
on behalf of the corporation has not been taken out or is no longer in force.

Maximum penalty: $15 000."
(3 Theowner of asecondary lot must not enter into a contract to sell the lot unless—

(@ theinsurance required to be taken out under this Division by or on behalf of
the primary community corporation has been taken out and isin force; or

(b) theowner, or a person acting on behalf of the owner, has, before the
purchaser signs the contract, served personally on the purchaser a written
statement that the insurance required to be taken out under this Division by or
on behalf of the primary corporation has not been taken out or is no longer in
force.

Maximum penalty: $15 000."
(4) Theowner of atertiary lot must not enter into a contract to sell the lot unless—

(8 theinsurancerequired to be taken out under this Division by or on behalf of
the primary and secondary corporations has been taken out and isin force; or

(b) theowner, or a person acting on behalf of the owner, has, before the
purchaser signs the contract, served personally on the purchaser a written
statement that the insurance required to be taken out under this Division by or
on behalf of the primary and secondary corporations has not been taken out or
isno longer in force.

Maximum penalty: $15 000."

Note—

1 It isadefenceto acharge of an offence against this Act for the defendant to prove that
the alleged offence was not committed intentionally and did not result from any failure on
the part of the defendant to take reasonable care to avoid the commission of the
offence—see section 153.

108—Right to inspect policies of insurance

(1) Theowner of acommunity ot or adevelopment lot and the registered mortgagee of a
community lot or a development lot are entitled to inspect policies of insurance that
arein force and were taken out by or on behalf of the community corporation.

(2) Theowner of asecondary lot or adevelopment lot in a secondary scheme and the
registered mortgagee of a secondary lot or adevelopment lot in a secondary scheme
are entitled to inspect policies of insurance that are in force and were taken out by or
on behalf of the primary community corporation.

(3) Theowner of atertiary lot or adevelopment lot in atertiary scheme and the registered
mortgagee of atertiary lot or a development lot in atertiary scheme are entitled to
inspect policies of insurance that are in force and were taken out by or on behalf of the
primary or secondary corporation.

109—I nsurance by owner of lot

(1) Nothing in this Act limits the right of the owner of alot to effect insurance in respect
of the lot.
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(2) A contract of insurance may be entered into by the owner of alot in respect of damage
to the lot or to abuilding or other improvement on the lot for an amount equal to the
amount secured at the date of the contract by mortgages over thelot.

(3) Whereacontract of insurance of the kind referred to in subsection (2) isin force—

(8 payment must be made by the insurer under the contract to the mortgagees
whose interests are noted in the contract in order of their respective priorities,
subject to the terms and conditions of the contract;

(b) subject to the terms and conditions of the contract, the insurer is liable to pay
under the contract—

(i) theamount stated in the contract; or
(i)  the amount of the damage; or

(iii) the amount sufficient, at the date of the payment, to discharge the
mortgages noted in the contract,

whichever isthe least amount.

(4) Wherethe amount so paid by the insurer equals the amount necessary to discharge a
mortgage over the lot, the insurer is entitled to an assignment of that mortgage and
where the amount is less than the amount necessary to discharge a mortgage over the
lot, the insurer is entitled to obtain from the mortgagee a transfer of a proportion of the
mortgagee's interest in the mortgage equal to the proportion that the amount of the
payment bears to the amount owing under the mortgage immediately before the
payment.

(5) Money received under any such contract of insurance is not liable to be brought into
contribution with any other money received under another contract of insurance,
except where the other contract of insurance—

(@ isinrespect of damage to the samelot; and
(b) relatesto the same mortgage debt.

Division 3—Easements

110—Easements

(1) A community corporation may, if authorised to do so by a unanimous resolution of the
corporation, grant an easement over the common property or consent to the
extinguishment of an easement that was granted for the benefit of the common

property.
(2) A corporation may, by ordinary resolution, accept the grant of an easement for the

benefit of the common property or consent to the extinguishment of an easement over
the common property.
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Division 4—L easing of common property and lots

111—L imitations on leasing of common property and lots

(1) A right to occupy the whole or a part of the common property to the exclusion of all or
some of the owners or occupiers of the community lots—

(& may be granted by the corporation pursuant to a unanimous resolution of the
corporation; and

(b) must not be granted contrary to the scheme description.
(2) A right to occupy the whole or a part of the common property or alot—

(@ must not be granted contrary to the by-laws;* and

(b) inthe case of the common property or alot in a secondary scheme—must not
be granted contrary to the by-laws of the primary scheme; and

(c) inthe case of the common property or alot in atertiary scheme—must not be
granted contrary to the by-laws of the primary or secondary scheme.

Note—

1 The only restriction that the by-laws can impose in relation to the leasing or occupancy of
alot relates to short term occupancy—see section 37(2).

Division 5—Acquisition of property for benefit of ownersand occupiers
of lots
112—Acquisition of property
(1) A community corporation may—
(@ acquireafreehold or leasehold interest in land; or
(b) acquirealicence or concession related to land; or
(c) acquirean interest in personal property,

for the use and enjoyment of all or some of the owners and occupiers of its community
lots and (where applicable) the community lots of a secondary or tertiary scheme that
comprises part of its scheme.

(2) Whereacorporation has acquired a freehold interest in land outside the community
parcel it may (but is not obliged to) apply to the Registrar-General under Part 7 for the
amendment of the community plan to include the land in the community parcel.

(3 Anacquisition under subsection (1) must—

(& inthe case of the acquisition of afreehold or leasehold interest in alot—be
authorised by a unanimous resolution of the corporation;

(b) inany other case—be authorised by a unanimous resolution or a special
resolution depending on—

(i) whether the cost of acquisition is above or below the amount
prescribed by regulation;

(i) any other factors prescribed by regulation.
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Part 11—Financial management

Division 1—General
113—Statement of expenditure etc

(1) A statement setting out the following information must be presented by a community
corporation to each annual general meeting of the corporation—

(@ theestimated expenditure of arecurrent nature and the estimated expenditure
of anon-recurrent nature to be made by the corporation in the current
financial year; and

(b) theestimated expenditure in future years for which funds should be raised
now and held in reserve; and

(c) theamount to be raised by way of contributions from the owners of
community lots to cover the expenditure referred to in paragraphs (a) and (b).

(2) Thedeveloper must present a statement in accordance with subsection (1) to the first
general meeting of the community corporation.

114—Contributions by owners of lots

(1) A community corporation must, in general meeting, fix the amount it requires by way
of contributions from the owners of community |ots.

(2) Theamount must be fixed by an ordinary resolution of the corporation and not by the
management committee.

(3) Subject to this Act, the share of an amount fixed under subsection (1) to be
contributed by the owner of each lot is proportional to the lot entitlement of the lot
unless otherwise provided by a unanimous resolution of the corporation.

(4) A corporation may, by ordinary resolution—
(8 permit contributions to be paid in instalments specified in the resolution;

(b) fix (in accordance with the regulations) interest payable in respect of a
contribution, or an instalment of a contribution, that isin arrears.

(5) A contribution, or an instalment of a contribution, is payable on the day specified for
payment in a notice served by the corporation on the owner of the lot.

(6) The notice must—
(& include information required by regulation; and
(b) beserved on the owner at least 14 days before the date for payment.

(7) Payment of acontribution, instalment or interest is enforceable jointly and severally
against the owner or owners of the lot and the subsegquent owner or owners of the lot.

(8 A contribution, instalment or interest may be recovered as a debt.

(9 Wherealeaseback arrangement isin force, the lessee and not the owners of the lots
that are subject to the leases comprising the leaseback arrangement must pay the
amount of the contribution.
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(10)

(11)

(12)

If the community corporation carries out work at the request, or with the consent, of
the owner of alot and the work wholly or substantially benefits that lot to the
exclusion of the other lots, the corporation may, subject to any agreement to the
contrary, recover the cost of that work as a debt from the owner of the lot.

Where a debt referred to in subsection (10) is recoverable from the owners of two or
more lots, they are liable jointly and severally for the debt and are entitled to
contribution amongst each other in proportion to their respective lot entitlements.

An amount paid by a person under this section is not recoverable by the person from
the corporation when he or she ceases to be the owner of the lot.

115—Caseswhere owner not liableto contribute

D

)

©)

4)

The owner of acommunity ot to whom the community corporation is under a
financial or other obligation cannot be required to contribute to the satisfaction of that
obligation by the corporation.

Where a primary corporation is under afinancia or other obligation to the owner of a
secondary or tertiary lot comprising part of the primary scheme or a secondary
corporation isunder afinancial or other obligation to the owner of atertiary lot
comprising part of the secondary scheme, the owner of the lot cannot be required to
contribute to the contribution to be made by the secondary or tertiary corporation to
the satisfaction of that obligation.

Where the owner of a community lot and the community corporation were parties to
proceedings before a court or other tribunal and the corporation has been ordered to
pay the owner's costs or the corporation and the owner are to bear their own costs, the
owner of the lot cannot be required to contribute to the payment by the corporation of
the corporation’s costs in those proceedings.

Where a primary corporation and the owner of a secondary or tertiary lot comprising
part of the primary scheme or a secondary corporation and the owner of atertiary lot
comprising part of the secondary scheme were parties to proceedings before a court or
other tribunal and the corporation has been ordered to pay the owners costs or the
corporation and the owner are to bear their own costs, the owner of the lot cannot be
required to contribute to any contribution to be made by the secondary or tertiary
corporation to the payment of the corporation's costs.

116—Administrative and sinking funds

D
)

©)

A community corporation must establish an administrative fund and a sinking fund.

Subject to subsection (3), non-recurrent expenditure’ must be made from the sinking
fund and all other expenditure of the corporation must be made from the
administrative fund.

Expenditure must not be made from afund to satisfy afinancia or other obligation to
the owner of alot who cannot be required to contribute to that expenditure” or to pay
legal costs that the owner of the lot cannot be required to contribute to®, if the
expenditure, or part of the expenditure can be traced to a contribution made by the
owner of thelot directly or, where he or sheis the owner of a secondary or tertiary lot,
by way of a contribution made by the secondary or tertiary corporation.
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(4) Subject to this section, contributions of owners of lots and other money” received by a
corporation must be credited to the administrative or sinking fund according to the
purpose for which the money will be used.

(5) Money received on sale of assets of a corporation must be credited to the sinking fund.
(6) All money to be credited to afund must—

(8 bepaidinto an account in the corporation's name at an ADI or at any other
financial institution prescribed by regulation; or

(b) if the corporation has delegated its power to receive and hold money to
another person, be paid into a trust account held by that person at an ADI or
at any other financial institution prescribed by regulation.

Notes—
1 Non-recurrent expenditure is expenditure for a particular purpose that is normally made
less frequently than once ayear. See the definitions of recurrent and non-recurrent in
section 3.
2 See section 115(1).
3 See section 115(3).
4 For example, an insurance claim or income received from investment of the fund.

117—Disposal of excess money in funds

If, in the opinion of a community corporation, more money than is required by the
corporation is held in the administrative fund or the sinking fund, the excess may, by
special resolution of the corporation, be—

(@ transferred to the other fund; or

(b) distributed between the owners of the community lots in proportion to the lot
entitlements of their respective lots.

118—Power to borrow

A community corporation may borrow money or obtain other forms of financial
accommodation and may, subject to this Act or to the regulations, give such security
for that purpose as it thinksfit.

119—L imitation on expenditure

Expenditure of an amount exceeding the amount prescribed for that purpose by
regulation must not be made by a corporation unless the expenditure has been
specifically authorised by an ordinary, special or unanimous resolution of the
corporation depending upon the amount involved.

Division 2—Agent'strust accounts

120—Application of Division

This Division applies where a community corporation has delegated to a person (the
agent) (not being an ADI or other financial institution) power to receive and hold
money on its behalf.
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121—1Interpretation

In this Division, unless the contrary intention appears—

agent means a person to whom a community corporation has delegated power to
receive and hold money on its behalf;

auditor means a registered company auditor within the meaning of the Corporations
Act 2001 of the Commonweal th;

trust account means an account in which trust money is required to be deposited by an
agent;

trust money means money received by an agent on behalf of acommunity
corporation.

122—Trust money to be deposited in trust account

)

)

©)

(4)

An agent must, as soon as practicable after receiving trust money, deposit the money
in an account authorised by this Division in the name of the agent.

Maximum penalty: $8 000.
An agent must not pay any money except trust money into the agent's trust account.
Maximum penalty: $8 000.

An agent must not withdraw, or permit another person to withdraw, money from a
trust account except in accordance with this Part.

Maximum penalty: $8 000.

An agent must, when applying to open atrust account, inform the ADI or other
financial ingtitution that the account isto be atrust account for the purposes of this
Division.

Maximum penalty: $8 000.

123—Withdrawal of money from trust account

An agent may withdraw money from a trust account—
(8 inexercise of powers delegated to the agent by the community corporation; or

(b) insatisfaction of aclaim for fees, costs or disbursements (that are authorised
by the regulations) that the agent has against the corporation; or

(c) tosatisfy anorder of acourt against the corporation; or
(d) for making any other payment authorised by law.

124—Authorised trust accounts

An account at an ADI or at any other financial institution prescribed by regulation that
provides for the payment of interest on money held in the account in accordance with
the regulations is authorised for the purposes of this Division.

125—Application of interest

If an agent receives money on behalf of two or more community corporations and
holds the money in one trust account, interest credited to the trust account must be
credited by the agent proportionately to the community corporations on whose behal f
the money is held.
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126—K eeping of records

(1) Anagent must keep detailed records of all trust money received by the agent and of
any disbursement of, or other dealing with, that money and must compile detailed
accounts of those receipts and disbursements that—

(@ accurately disclose the state of the trust account maintained by the agent; and

(b) enablethe receipt and disposition of trust money to be conveniently and
properly audited; and

(c) comply with all other requirements specified by regulation.
Maximum penalty: $8 000.
(2) Inparticular, the agent must, in respect of the receipt of trust money—

(& make available to the person making payment areceipt that sets out the
information specified by regulation in the form specified by regulation; and

(b) make and retain a copy of the receipt as part of the agent's records.
Maximum penalty: $8 000.

(3 Anagent must, at the request of acommunity corporation, provide the corporation
with a statement setting out details of dealings by the agent with the corporation's
money.

Maximum penalty: $8 000.

(4) Anagent must keep the accounts and records referred to in this section in alegible
written form, or so as to be readily convertible into such aform, for at least five years.

Maximum penalty: $8 000.
127—Audit of trust accounts
(1) Anagent who maintains atrust account must—

(@ havethe accounts and records kept under this Division audited by an auditor
in respect of each audit period specified by regulation; and

(b) lodge with the community corporation a statement relating to the audit that
sets out the information specified by regulation.

(2) Anagent who—
(@) failsto have accounts and records audited as required; or

(b) failsto lodge the audit statement within the time allowed by or under the
regulations,

isguilty of an offence.
Maximum penalty: $8 000.
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128—Obtaining information for purposes of audit

(1) Anauditor employed by an agent to make an audit of the trust accounts of the agent,
may require the agent or any other person in a position to do so—

(8 toproduce al the accounts (including accounts that are not trust accounts)
relating to the business of the agent and all documents and records relating to
those accounts, including written records that reproduce in areadily
understandable form information kept by computer, microfilm or other
process; and

(b) to provide any relevant information relating to the operation of the accounts.

(2) Themanager or other principal officer of an ADI or other financial institution with
which an agent has deposited money, whether in his or her own account or in a
general or separate trust account, must, on being required to do so by an auditor
employed or appointed to make an audit under this Division, disclose every such
account (including all deposit dlips, cancelled cheques and other documents relating to
the operation of the account) to the auditor.

Maximum penalty: $8 000.

(3) A personwho isrequired by this section to produce documents to an auditor must
permit the auditor to make a copy of the whole, or any part, of those documents.

Maximum penalty: $8 000.
(4) Inthissection—

account includes a record required to be kept under this Division in relation to the
receipt and disposition of trust money;

agent includes aformer agent.

129—ADIlsetctoreport deficienciesin trust accounts

An ADI or other financial institution with which atrust account has been established
must, as soon as practicable, and in any event within 14 days, after becoming aware of
adeficiency in that account, report the deficiency to the Minister.

Maximum penalty: $8 000.
130—Confidentiality

An auditor must not divulge information that has come to his or her knowledge in the
course of performing functions under this Act except—

(8 totheagent; or
(b) totheMinister; or
(c) asotherwiserequired by law.
Maximum penalty: $8 000.
131—ADI s etc not affected by notice of trust

(1) Subject to subsection (2), an ADI or other financial institution is not affected by notice
of a specific trust to which money deposited in atrust account is subject, and is not
bound to satisfy itself of the due application of that money.
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(2) Thissection does not relieve an ADI or other financial institution of liability for
negligence.
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Part 12—Obligations of ownersand occupiers

132—I nterference with easements and services

(1) Anowner or occupier of alot must not interfere, or permit interference, with support
or shelter provided for another lot or for the common property.

(2) Anowner or occupier of alot must not, either within or outside the lot, interfere or
permit interference with the service infrastructure or a service provided by means of
the service infrastructure in away that may prejudice the use or enjoyment of another
lot or the common property.

133—Nuisance

An owner or occupier of alot must not use, or permit the use of, the lot or the
common property in away that—

(@) causesanuisance; or

(b) interferes unreasonably with the use or enjoyment of another lot or the
common property by another person who islawfully on the lot or common

property.
134—M aintenance of lots

(1) Subject to this section, the owner of alot must keep it, and any building or other
improvement on the lot, in good order and condition.

(2) Theby-laws may require the community corporation and not the owner to undertake
the obligations referred to in subsection (1).

(3 If acommunity parcel is subject to aleaseback arrangement, the lessee and not the
owner of acommunity lot that is subject to alease comprising the leaseback
arrangement must comply with subsection (1).

(49 Anoccupier of alot must keep the externa part of the lot and of any building or other
improvement on the lot in a clean and tidy condition.
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Part 13—Recor ds, audit and information to be provided by
cor por ation

Division 1—Records

135—Register of ownersof lots

(1) A community corporation must maintain aregister of the names of the owners of the
community lots which shows the last address known to the corporation of each owner.

(2) A corporation must keep arecord of the information used to compile the register for
the period required by the regulations.

136—Records

A community corporation must—
(8 make proper accounting records of its receipts and expenditure; and
(b) makearecord of any notice or order served on the corporation; and
(c) make such other records as are prescribed by the regulations,

and must keep—
(d) therecordsreferred to in paragraphs (@), (b) and (c); and
(e) the minutes of meetings of the corporation; and
(f) acopy of al correspondence received or sent by the corporation; and

(g) copiesof all notices of meetings of the corporation and its management
committee (if any); and

(h) such other documentary material as may be prescribed by the regulations,
for the period or periods required by the regulations.

137—Statement of accounts

(1) A community corporation must prepare a statement of accounts in respect of each
financia year showing—

(@ theassetsand liabilities of the corporation at the end of the financial year;
(b) theincome and expenditure of the corporation for the financia year.

(2) Copiesof statements prepared under subsection (1) must be kept by the corporation
for the period prescribed by regulation.

Division 2—Audit
138—Audit

(1) Subject to subsection (4), acommunity corporation must have the annual statement of
accounts audited unless it is exempted from this requirement by the regulations.

(2) Theauditor must be aregistered company auditor within the meaning of the
Corporations Act 2001 of the Commonwealth.
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(3 A member of the corporation and any person who has a personal or pecuniary interest
in the results of an audit must not be appointed as auditor.

(49) Anannual statement of accounts in respect of afinancial year need not be audited if—

(8 theaggregate of the contributions made or to be made by members of the
corporation in respect of that year does not exceed the amount prescribed by
regulation; and

(b) the balance standing to the credit of the administrative fund and the sinking
fund at the commencement of that year does not exceed the amounts
prescribed by regulation.

Divison 3—Information to be provided by cor poration
139—I nformation to be provided by corporation

(1) A community corporation must, on application by or on behalf of the owner or
prospective owner or the registered mortgagee or prospective mortgagee of a
community lot or a development lot—

(8 provide a statement setting out—

(i) particularsof any contribution payable in relation to the lot
(including details of any arrears of contributions in relation to the
lot); and

(if) particulars of the assets and liabilities of the corporation; and

(ili) particulars of any expenditure that the corporation has incurred, or
has resolved to incur, and to which the owner of the lot must
contribute, or islikely to be required to contribute; and

(iv) particularsin relation to any other matter prescribed by regulation;
and

(b) provide copies of—

(i) theminutes of general meetings of the corporation and meetings of
its management committee (if any) for such period, not exceeding
two years, specified in the application; and

(if) the statement of accounts of the corporation last prepared by the
corporation; and

(iif) current policies of insurance taken out by the corporation; and

(c) makeavailable for inspection such information asis required to establish the
current financial position of the corporation including—

(i) acopy of the accounting records of the corporation; and
(i)  the minute books of the corporation; and

(iti) any other documentary material prescribed by regulation.
Maximum penalty: $500.

(2) An application under this section must be accompanied by the fee prescribed by
regulation.
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(3 A community corporation must not charge more than the fee prescribed by regulation
in respect of a service provided in pursuance of an application under this section.

Maximum penalty: $500.
(4) Theapplicationisduly madeif given or sent to—
(@) the secretary of the community corporation;

(b) if the community corporation has a management committee—any member of
the management committee.

(5) A person to whom a statement of a community corporation is provided under
subsection (1)(a) may, as against the corporation, rely on the statement as conclusive
evidence (as at the date of the statement) of the matters contained in the statement.

140—I nformation asto higher tier of community scheme

(1) Theowner or prospective owner or the registered mortgagee or prospective mortgagee
of asecondary lot or adevelopment lot in a secondary scheme may apply to the
primary corporation for information under section 139.

(2) The owner or prospective owner or the registered mortgagee or prospective mortgagee
of atertiary lot or adevelopment lot in atertiary scheme may apply to the primary or
secondary corporation for information under section 139.

(3) Section 139 will apply to and in relation to an application referred to in subsection (1)
or (2) asthough the lot concerned were a primary lot instead of a secondary lot or a
development lot in a secondary scheme or aprimary or secondary lot instead of a
tertiary lot or adevelopment lot in atertiary scheme.
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Part 14—Resolution of disputes

141—Per sons who may apply for relief
The following persons may apply for relief under this Part—

@
(b)
(©)
(d)

acommunity corporation; or
the owner or occupier of acommunity lot; or
the owner or occupier of adevelopment lot; or

any other person bound by the by-laws of a community scheme except for
persons invited to or visiting the community parcel.

142—Resolution of disputes etc

)

)

©)

(4)

An application may be made under this section—

(@

(b)

(©)

(d)

()

if the applicant claims that a breach of this Act or of the by-laws of the
community scheme has occurred; or

if the applicant claims to have been prejudiced, as occupier of alot, by the
wrongful act or default of the community corporation or of a delegate or the
management committee of the corporation or of the owner or occupier of
another lot; or

if amember of acommunity corporation claims that a decision of the
corporation or a delegate or the management committee of the corporation is
unreasonable, oppressive or unjust; or

if adispute arises—

(i) between acommunity corporation and a member of the corporation;
or

(i)  between two or more members of a corporation,
in relation to—
(iii) any aspect of the occupation or use of alot; or

(iv) thepositioninwhich acable, wire, pipe, sewer, drain, duct, plant or
equipment should be laid or installed; or

for an order authorising a person to use force to enter alot or abuilding on a
lot.

Subject to this section, an application must be made to the Magistrates Court and the
Magistrates Court Act 1991 applies, with such modifications as may be necessary for
the purpose or as may be prescribed by regulation, in relation to the application as if
the proceedings were aminor civil action within the meaning of that Act.

A person may, with the permission of the District Court, bring an application under
this section in the District Court.

The District Court may, on the application of a party to proceedings under this section
that have been commenced in the Magistrates Court, order that the proceedings be
transferred to the District Court (and such an order will have effect according to its

terms).
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©)

(6)

()

(8)

9)

Proceedings should not be commenced in, or transferred to, the District Court under
subsection (3) or (4) unlessthe District Court considers that it is appropriate for the
court to deal with the matter by reason of the complexity or significance of the matter.

A court may, on its own initiative or on an application by a party to the proceedings—

(8 transfer an application under this section to the Supreme Court on the ground
that the application raises a matter of general importance; or

(b) state aquestion of law for the opinion of the Supreme Court.

A court, in hearing and determining an application under this section, should act
according to equity, good conscience and the substantial merits of the case, without
regard to technicalities and legal forms, and is not bound by the rules of evidence but
may inform itself on any matter in such manner asit thinksfit.

A court may, in respect of an application under this section—

() attempt to achieve settlement of the proceedings by agreement between the
parties; or

(b) require aparty to provide reports or other information for the purposes of the
proceedings; or

(c) order that a party take such action asis, in the opinion of the court, necessary
to remedy any default, or to resolve any dispute, and is specified in the order;

or

(d) order that aparty refrain from any further action of akind specified in the
order; or

(e) by order—

(i) ater the by-laws of the community scheme; or

(i) vary or reverse any decision of the corporation, or of the
management committee of the corporation or of a delegate of the
corporation; or

(f) givejudgment on any monetary claim; or

(g) by order determine the position in which a cable, wire, pipe, sewer, drain,
duct, plant or equipment isto be laid or installed; or

(h) make orders asto costs; or

(i) makeany incidental or ancillary orders.

A court should not make an order to alter the by-laws of a community scheme
unless—

(8 thecorporation isaparty to the proceedings or the court is satisfied that the
corporation has been given areasonable opportunity to become a party to the
proceedings; and

(b) if it appearsto the court that the alteration could adversely affect a member of
the corporation who is not a party to the proceedings—the court is satisfied
that the member has been notified of the possibility that such an order could
be made and has been given a reasonable opportunity to make submissionsto
the court in relation to the matter; and

2
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(c) inany event—the court is satisfied that the order is essential to achieving a
fair and equitable resolution of the mattersin dispute.

(10) Where an application is made under this section and the court is satisfied that an
interim order isjustified by the urgency of the case, the court may make an interim
order to safeguard the position of any person pending its final resolution.

(11) Aninterim order—

(@ haseffect for such period as the court may determine and specifiesin the
order, and may be renewed by the court from time to time; and

(b) may be made or renewed whether or not notice of the application has been
given to arespondent; and

(c) unless sooner revoked, ceases to have effect on the determination or
resolution of an application under this section.

(12) The power to make an order under this section includes the power to vary or revoke an
order.

(13) A person who failsto comply with an order under this section is guilty of an offence.
Maximum penalty: $2 000.

(14) Subsection (13) does not limit the court's power to punish a person who failsto
comply with an order for contempt.

(15) A court may decline to proceed with an application under this section if it considers
that it would be more appropriate for proceedings to be taken in another court or
tribunal constituted by law.

(16) Rulesof court may be made dealing with any matter necessary or expedient for the
effective and efficient operation of this section.

(17) Therulesfor aparticular court will be made in the same manner as ordinary rules are
made for that court.

(18) This section does not limit or derogate from any civil remedy at law or in equity.

[31.5.2007] Thisversion is not published under the Legislation Revision and Publication Act 2002 3






7.4.2003—Community Titles Act 1996
Miscellaneous—Part 15

Part 15—M iscellaneous

143—Cor poration may provide services

(1) A community corporation may provide services of aclass prescribed by regulation for
the benefit of owners and occupiers of the lots of its scheme and the lots of a
secondary or tertiary scheme that comprises part of its scheme.

(2) The corporation may charge for the provision of those services subject to any
[imitations imposed by the regulations.

144—Preliminary examination of plan by Registrar-General

The Registrar-General may, on payment of the fee prescribed by regulation, examine a
plan to be lodged with an application under this Act before the application islodged
and, if he or sheis satisfied with the plan, approveit for lodging.

145—Filing of documentswith plan

The Registrar-General complies with arequirement of this Act to file adocument with
aplan of community division if he or she makes the document and the plan (or an
electronic copy of the document or plan) available for public inspection at the Lands
Titles Registration Office.

146—Entry onto lot or common property

(1) Wherethe owner of alot needs to enter another lot or the common property, or the
community corporation needsto enter alot, in order to exercise rights under an
easement for the establishment, maintenance and repair of part of the service
infrastructure—

(& theowner or the corporation must give notice to the owner of the lot to be
entered; or

(b) whereitisnecessary to enter the common property, the owner must give
notice to the corporation.

(2) Noticeis unnecessary—
(@ inanemergency if thereisinsufficient timeto give notice; or

(b) if the owner of the lot to be entered dispenses with the requirement for notice;
or

(c) if, inthe case of entry to the common property—
(i) theowner hastheright to enter; or
(if)  the corporation has dispensed with the requirement for notice.
(3 Thelength of the notice must be reasonable in the circumstances of the particular case.

(4) If noticeisnot given (in an emergency) or the period of the notice has expired and it is
not possible for the owner or the corporation, or a person acting on his, her or its
behalf, to gain entry without using force, the person wishing to enter may use such
force asis reasonable in the circumstances.
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(5 Any damage caused by the use of force must be made good as soon as practicable by
the owner or corporation entering the ot or common property unless the need for
force was the result of an unreasonable act or omission on the part of the owner of the
lot that was entered or, in the case of entry to the common property, on the part of the
corporation.

(6) Inanemergency the owner or occupier of alot may enter another lot or the common
property to assist a person on the lot or common property or to prevent or reduce
damage to the lot or another lot or to the common property.

(7) A person who uses force when entering alot or the common property or a building on
alot or the common property under subsection (6) is not liable for the damage caused
if he or she acted reasonably in the circumstances.

(8 Whereaprimary scheme includes a secondary scheme or a secondary and tertiary
scheme, areferencein this section to alot or common property is areferenceto alot
or common property in the primary, secondary or tertiary scheme.

(9) A person who isentitled under an Act or any other law to enter alot is entitled where
reasonably necessary to enter the common property in order to gain accessto thelot.

147—Power to require handing over of property

(1) A community corporation may by notice in writing to a person who has possession of
any record, key, or other property of the corporation require that person to deliver it to
an officer of the corporation named in the notice on or before a specified time.

(2) A person who failsto comply with arequirement under subsection (1) is guilty of an
offence.

Maximum penalty: $2 000.
148—Owner of lot under alegal disability

(1) Therightsand powers under this Act of the owner of alot who isunder alegal
disability may be exercised on his or her behalf by a guardian.

(2) If the owner of alot—

(8 isunder alegal disability and does not have a guardian to act on hisor her
behalf; or

(b) cannot be found,

the District Court may, on application by the community corporation or any other
person with a proper interest, dispense with any consent, approval or vote that would
otherwise be required from that person under this Act.

149—Relief where unanimous or special resolution required
(1)) Where—

(@ thisAct or the by-laws require the passing of a unanimous resolution and the
community corporation passes a specia or ordinary resolution but not a
unanimous resol ution; or

(b) thisAct or the by-laws require the passing of a special resolution and the
corporation passes an ordinary resolution but not a special resolution,
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the corporation, or amember of the corporation who voted for the resolution
or whose vote was cast by another person for the resolution, may apply to the
District Court to have the resolution declared sufficient for the purposes of
this Act and, if the Court makes that order, the resolution will be taken to be a
resolution of the kind required by this Act or the by-laws.

(2) Notice of an application must be served on—

(@ every person who voted against the resolution and every person who was
entitled to exercise the power of voting conferred under this Act but who did
not exercise that power in relation to the resolution; and

(b) any other person whom the Court declares to have a sufficient interest in the
proceedings to require that the person should be served with notice of the
application,

and the Court may direct that any person served with, or to be served with, notice of
the application be joined as a party to the proceedings.

(3) The Court should not order a party who opposes an application under this section to
pay the costs of a successful applicant unless the Court considers the actions of that
party in relation to the application were unreasonable.

150—Stamp duty not payable in certain circumstances
Duty is not payable under the Samp Duties Act 1923—

(& inrespect of the vesting of common property on the amalgamation of
community plans under Part 7 Division 2; or

(b) inrespect of the vesting of property on the dissolution of a community
corporation under Part 7 Division 2 or 3; or

(c) inrespect of the vesting of land in the owners of the community lots when the
land becomes common property on itsinclusion in the community parcel
under section 112(2).

151—Destruction or disposal of certain documents

Any document that is required by this Act to be filed with a plan of community
division must be kept by the Registrar-General for at least six years after another
document has been substituted in its place or the plan has been cancelled, but after that
period has expired the Registrar-General may destroy the document or dispose of it in
such manner as he or she thinksfit.

152—YVicarious liability of management committee members

Where a management committee has been established in respect of a community
corporation and the corporation is guilty of an offence against this Act, a person who
was a member of the committee when the offence was committed is, subject to the
general defence under this Part, guilty of an offence and subject to the same penalty as
is prescribed for the principal offence.
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153—General defence

It isadefenceto a charge of an offence against this Act if the defendant proves that
the alleged offence was not committed intentionally and did not result from any failure
on the part of the defendant to take reasonable care to avoid the commission of the
offence.

154—Pr ocedur e wher e the wher eabouts of certain persons are unknown
(1) Where—
(8 application is made to the Registrar-General under this Act; and

(b) aperson'sconsent to the application, or in respect of some other related
matter is required; and

(c) theRegistrar-General is satisfied by such evidence as the Registrar-General
may require—
(i) that the applicant has been unable, after making reasonable inquiries,
to ascertain the whereabouts of the person; and

(if) that the applicant has complied with the notice requirements under
subsection (2); and

(ifi) that at least 28 days have elapsed since the applicant complied with
those requirements; and

(iv) that no objection has been lodged by the person; and

(d) the Registrar-Genera determines (in his or her absolute discretion) that it is
reasonabl e to proceed without the consent,

the person will be taken to have given his or her consent, and, notwithstanding the
Real Property Act 1886, the Registrar-General may, if he or she thinks fit, dispense
with the requirement that a duplicate certificate of title be produced for the purpose of
any dealing to which the person's consent is taken to have been given if the duplicate
certificate of title would normally be produced by that person.

(2) The notice requirements referred to in subsection (1)(c)(ii) are that the applicant has—

(8 posted to the person whose consent is required, at the last address of the
person known to the Registrar-General, a notice containing the information
prescribed by regulation; and

(b) published a copy of the notice in a newspaper circulating generally
throughout the State; and

(c) inacaseinvolving an encroachment, left a copy of the noticein a
conspicuous place on or near the land over which the encroachment has
occurred.

155—Service
(1) A noticeto be served on aperson under this Act may be served as follows—
(8 by givingit to the person or an agent of the person; or

(b) by leaving it for the person with someone apparently over the age of 16 years
at hisor her place of residence or at any place at which he or she carries on
business; or
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(c) by posting it to the person at his or her last known address; or

(d) wherethe person isthe owner or occupier of alot—by fixing the notice in the
manner prescribed by regulation in a prominent position on thelot.

(2) Whereanoticeisto be served on the owner of alot and the owner has died, the notice
may be served on the executor or administrator of the owner's estate or, where an
executor or administrator has not been appointed, by fixing the notice in the manner
prescribed by regulation in a prominent position on the lot.

(3) If there are two or more owners or occupiers of alot, anotice will be taken to have
been served on all of themiif it is served on any one of them.

(4) A community corporation must keep—

(a8 aletter box, with the name of the corporation clearly shown on it, for postal
delivery to the corporation at the community parcel; or

(b) wherethereisno postal delivery to the community parcel—a post office box.
(5) A document may be served on the community corporation—
(8 by placing it in the corporation's letter box; or

(b) by post addressed to the corporation or to the presiding officer, treasurer or
secretary at the postal address of the corporation.

156—Regulations

(1) The Governor may make such regulations as are contemplated by thisAct or asare
necessary or expedient for the purposes of this Act.

(2) Without limiting subsection (1) the regulations may—

(@) prescribe fees payable to the Registrar-General in relation to an application
under this Act or in relation to anything to be done by the Registrar-General
under this Act;

(b) require aparticular provision or aprovision of a particular classto be
included in, or excluded from, the by-laws of community schemes generally
or of aspecified class of community scheme;

(c) beof general or restricted application;
(d) may confer discretionary powers;

(e) may impose afine (not exceeding $500) for breach of, or non-compliance
with, the regulations.
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Schedule—Transitional provisions

1—Interpretation
In this Schedule—

ordinary resolution of a strata corporation means a resolution passed at a properly
convened meeting of the corporation by asimple magority of the votes of members
present and voting on the resolution.

2—Election asto application of this Act

(1) A stratacorporation under the Strata Titles Act 1988 may, by ordinary resolution,
decide that this Act and not the Strata Titles Act 1988 will apply to, and in relation to,
the corporation and the strata scheme.

(2) The corporation must lodge with the Registrar-General a copy of the resolution
(certified in accordance with the regulations to be a true copy) and the Registrar-
General must file the resolution with the strata plan.

(3 Thefollowing provisions apply from the time at which the resolution is filed with the
strata plan—

(@

(b)

(©

(d)

()

(f)

(9)

subject to subclause (5), this Act and not the Strata Titles Act 1988 applies to,
and in relation to, the corporation and the strata scheme; and

the strata plan will be taken to be a primary strata plan of community division
deposited under this Act and the units created by the plan (including the unit
subsidiaries (if any)) will be taken to be primary strata lots having the same
boundaries as the units; and

the common property vests in the owners of the lots but duty is not payable
under the Stamp Duties Act 1923 in respect of that vesting; and

the strata corporation continues in existence as a primary community
corporation under this Act; and

the articles of the strata corporation continue as the by-laws of the community
scheme; and

the number of votes that may be cast in respect of each community lot will be
determined in accordance with section 87 except where, immediately before
the application of this Act, the number of votesin respect of each unit was
equivalent to the unit entitlement of the unit and, in that case, the voting
entitlement will remain unchanged until one or more of the lotsis used solely
or predominantly for residential purposes or the by-laws are amended to
change the voting entitlement; and

the presiding officer, treasurer and secretary and the members of the
management committee (if any) of the strata corporation will continue to hold
office after the application of this Act as though this Act were in force when
they were appointed and they had been appointed under it; and
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(4)

(®)

(h) if an administrator of the strata corporation has been appointed, the
administrator will continue to hold office after the application of this Act as
though this Act were in force when he or she was appointed and he or she had
been appointed under it; and

(i) money held by the strata corporation immediately before the application of
this Act must be paid into the corporation's administrative or sinking fund
under this Act according to the purpose for which the money will be used.

The Registrar-General must either—

(8 cancel the certificates of title for the strata lots and common property and
issue new certificates of titlein their place and must state on the new
certificates that the strata scheme is subject to this Act; or

(b) make endorsements on the original certificates for the strata lots and common
property to the effect that this Act and not the Srata Titles Act 1988 applies
to, and in relation to, the strata scheme.

Proceedings commenced under the Strata Titles Act 1988 in relation to, a strata
corporation or strata scheme before the application of this Act to, or in relation to the
corporation or scheme, may be continued and completed under that Act.

3—Prescribed building unit schemes

D

2

(28)

©)

(4)

Where—

(8 land was, before 22 February, 1968, laid out in a building unit scheme
consisting of two or more units designed for separate occupation; and

(b) asat that date, buildings to which the scheme relates had been erected,
the scheme is one to which this clause applies.

An application may be made under this Act for the deposit of a plan of community
divisionin relation to land subject to a scheme to which this clause applies.

When deposited the plan will be a primary strata plan of community division even if
thereis no lot situated above another lot in the building (see section 19).

An application cannot be made under subclause (2) without the consent of—

(8 the person on whom rights to occupation of the units have been conferred
under the scheme; and

(b) any other person who holds a registered encumbrance (not being an
easement) over the land; and

(c) any company formed to administer the scheme.

Where a community plan is deposited in pursuance of an application under this
clause—

(@ theschemeisterminated;

2
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(b) all registered encumbrances (except easements and statutory encumbrances)
that had been entered on the original certificate for the land are extinguished
and any related instrument is discharged (although the Registrar-General will,
on due application being made, register any instrument in substitution for any
instrument that is cancelled by the operation of this paragraph and may note a
caveat on thetitle without the permission of the Court);

(c) thecertificate for the community lots will be issued in the names of the
persons who were entitled to occupation of the units under the scheme;

(d) theassetsand liabilities of any company formed to administer the scheme are
transferred to the community corporation.
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